FR Doc E7-109

[ Federal Register: January 9, 2007 (Volunme 72, Nunber 5)]

[ Proposed Rul es]

[ Page 920-922]

From the Federal Register Online via GPO Access [wai S. access. gpo. gov]
[ DOCI D: fr09j a07- 17]

CONSUMER PRODUCT SAFETY COW SS| ON

16 CFR Part 1500

Children's Jewel ry Containing Lead; Advance Notice of Proposed
Rul emaki ng; Request for Comments and | nformation

AGENCY: Consumer Product Safety Comm ssion.

ACTI ON:  Advance notice of proposed rul emaking.

SUWARY: The Consuner Product Safety Comm ssion (CPSC or Comm ssion) is
consi dering whether there may be a need to ban children's netal jewelry
containing nore than 0.06% | ead by weight in netal conponents. This
advance noti ce of proposed rul enmaking (ANPR) initiates a rul emaki ng
proceedi ng under the Federal Hazardous Substances Act (FHSA). The
Conmission is soliciting witten conments concerning the risks of
injury associated with children's jewelry containing | ead, the

regul atory options discussed in this notice, other possible ways to
address these risks, and the econom c inpacts of the various regulatory
alternatives. The Conmi ssion also invites interested persons to submt
an existing standard, or a statenent of intent to nodify or develop a
voluntary standard, to address the risk of injury described in this
noti ce.

DATES: Witten comments and subm ssions in response to this docunent
must be received by March 12, 2007.

ADDRESSES: Comments shoul d be e-mailed to cpsc-os@psc. gov. Comments
shoul d be captioned "~ "Children's Jewelry Containing Lead ANPR "'
Comrents may al so be nailed, preferably in five copies, to the Ofice
of the Secretary, Consunmer Product Safety Conmm ssion, Room 502, 4330
East West Hi ghway, Bethesda, Maryland 20814, or delivered to the sane
address (tel ephone (301) 504-7923). Comments also may be filed by
facsimle to (301) 504-0127.
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FOR FURTHER | NFORMATI ON CONTACT: Kristina Hatlelid, PhD, MP.H.,
Directorate for Health Sciences, Consuner Product Safety Commi ssion,
4330 East West Hi ghway, Bethesda, Maryl and 20814; tel ephone (301) 504-
7254, e-mail khatlelid@psc. gov.

SUPPLENMENTARY | NFORMATI ON:
A. Background

On May 16, 2006, the CPSC docketed Sierra Club's request for a ban
on children's jewelry containing nore than 0.06% | ead by weight as a
petition under the Federal Hazardous Substances Act (FHSA) (Petition
No. HP 06-1). 71 FR 35416. Information obtained fromthe petition and
CPSC staff investigations indicate that excess | ead exposure may result
when children ingest netal jewelry containing nore than 0.06% | ead by
wei ght in nmetal conponents. On Decenber 11, 2006, the Conm ssion voted
to grant the petition and begin a rul enaking proceeding to address the
risk of injury described in this notice.\1\

\1\ Acting Chairman Nancy A. Nord filed a statenent which is
avai l able fromthe Ofice of the Secretary or on the Conm ssion's
Wb site at http://ww. cpsc. gov.

B. The Risk of Injury

The scientific community generally recognizes a | evel of 10
m crograns of |ead per deciliter of blood ([nu]g/dL) as a |evel of
concern with respect to | ead poisoning in children. Continuing
national, state and |local efforts to renove | ead hazards from
children's environnents (e.g., elimnating |lead from househol d paint,
gasol ine, and food cans) have resulted in reductions in nean blood | ead
| evel s (BLLs) and in the nunber of children with BLLs exceeding 10
[mu]g/dL. Data froma recent national survey indicated that an
estimated 310,000 U. S. children aged one to five years have BLLs
exceeding this level (about 1.6 percent of children aged one to five
years). Currently, |ead-based paint in older housing remains the nost
common source for excess | ead exposure for children, but exposures from
ot her sources of |ead, such as certain ethnic nedicines, inported candy
and spices, ceram cware, and other types of consuner products,
I ncluding jewel ry, have been docunent ed.

I nvestigations by the CPSC Laboratory staff indicated that the
extractability of lead fromchildren's netal jewelry is strongly
associated with the | ead content of these itens. Staff investigations
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al so indicated that when netal jewelry is ingested by children, excess
| ead exposure is likely for itens that contain nore than 0.06% | ead,
and that the anobunt of exposure likely increases with increasing |ead
content in the item

C. Statutory Authority

This proceeding is conducted pursuant to the Federal Hazardous
Subst ances Act (FHSA), 15 U. S.C. 1261 et seq. Section 2(f)(1)(A) of the
FHSA defines " hazardous substance'' to include any substance or
m xture of substances which is toxic and nmay cause substantial illness
as a proximate result of any customary or reasonably foreseeabl e
handl i ng or use, including reasonably foreseeabl e i ngestion by
children. 15 U.S.C. 1261(f)(1)(A).

Under section 2(qg)(1)(B) of the FHSA, a substance is a ' banned
hazar dous substance'' if the Comm ssion determ nes that,

" notw t hstandi ng such cautionary labeling as is or nmay be required
under this Act for that substance, the degree or nature of the hazard
i nvolved in the presence or use
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of such [hazardous] substance in households is such that the objective
of the protection of the public health and safety can be adequately
served only by keeping such substance, when so intended or packaged,
out of the channels of interstate comerce'' 15 U . S.C 1261(q)(1)(B).

A ban under section 2(q)(1)(B) of the FHSA may be used to reach
articles intended for use in the household that are determ ned to be
hazar dous substances under section 3(a)(1l). Section 3(a)(1l) of the FHSA
provi des that the Conm ssion may, by regulation, declare to be a
" “hazardous substance'' any substance or m xture of substances which
neets the requirenents of section 2(f)(1)(A). 15 U S. C 1262(a)(1). If
the section 3(a)(1) proceeding resulted in a determnation that jewelry
containing nore that 0.06% | ead was a hazardous substance, then, if the
article is "~ “intended for use by children,'' the jewelry would be
banned automatically under section 2(q)(1)(A) of the FHSA. 15 U S. C
1261(q) (1) (A). Section 3(a)(2) specifies the procedures for issuance of
a regul ation declaring a substance or m xture of substances to be a
" “hazardous substance.'' 15 U S. C. 1262(a)(2).

Sections 2(q)(2) and 3(f) through 3(i) specify the procedures for
issuing a rule classifying a substance as a banned hazardous substance
under section 2(q)(1)(B) of the Act. 15 U.S.C. 1261(q)(2), 1262(f)-(i).
I n accordance with section 3(f), this proceeding is conmenced by
I ssuance of this ANPR 15 U.S.C. 1262(f). After considering any
comrents submtted in response to this ANPR, the Conm ssion will decide
whet her to issue a proposed rule and a prelimnary regulatory anal ysi s
I n accordance with section 3(h) of the FHSA. 15 U S. C. 1262(h). If a
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proposed rule is issued, the Conm ssion would then consider the
coments received in response to the proposed rule in deciding whether
to issue a final rule and a final regulatory analysis. 15 U S.C
1262(i).

D. Regulatory Alternatives

One or nore of the followng alternatives could be used to reduce
the identified risks associated with children's netal jewelry
cont ai ni ng | ead.

1. Mandatory rule. The Comm ssion could issue a rule declaring
children's netal jewelry containing lead to be a banned hazardous
subst ance.

2. Labeling rule. The Conm ssion could issue a rule requiring
speci fied warnings and instructions for children's netal jewelry
cont ai ni ng | ead.

3. Existing standard. The Conm ssion could adopt an existing
standard, in whole or in part, as a proposed regul ation.

4. Voluntary standard. |If the industry devel oped, adopted, and
substantially confornmed to an adequate voluntary standard, the
Comm ssion could defer to the voluntary standard in lieu of issuing a
mandatory rul e.

5. Corrective Actions under Section 15 of the FHSA. The Comm ssion
has authority under section 15 of the FHSA, 15 U . S. C 1274, to pursue
corrective actions on a case-by-case basis if the Conm ssion determ nes
that a product constitutes a banned hazardous substance.

E. Existing Standards

CPSC staff reviewed existing State standards relevant to lead in
children's netal jewelry pronulgated in California and Illinois. On
Sept enber 22, 2006, legislation was enacted in California on | ead
containing jewelry, A B. No. 1681. This |law provides, in part, for
phased-in conpliance of specified materials to be used in jewelry for
retail sale in California. This |law contains a nunber of provisions
separated by type of material used in the product or conponents, and by
whet her the product is for children aged six years and younger.
Children's products nust contain |less than 0.06 percent lead in certain
netal lic conponents, and certain other conponents are |limted to |ess
than 0.02 percent lead. Lead content in children's jewelry is limted
to less than 0.06 percent by Septenber 1, 2007, and plastic and rubber
conponents to | ess than 0.02 percent by August 31, 2009. The use of
glass or crystal is limted to a total of one gramin the product
unless it contains |less than 0.02 percent |ead by wei ght and has no
I ntentionally added | ead.

On June 20, 2006, the State of Illinois enacted Public Act 094-
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0879, which anends the IlIlinois Lead Poi soning Prevention Act to define
a lead bearing substance'' as, in part, "~ “any itemcontaining or
coated with I ead such that the |lead content is nore than six-hundredths
of one percent (0.06% |lead by total weight.'' This act restricts the
use of | ead bearing substances and bans their use " "in or upon any
items, including, but not limted to, clothing, accessories, jewelry,
decorative objects, edible itens, candy, food, dietary suppl enents,
toys, furniture, or other articles used by or intended to be and
chewabl e by children.'' This act covers children aged six years and
younger .

Canada has al so established regul ations concerning lead in
children's jewelry under "~ The Children's Jewell ery Regul ations,"
effective May 10, 2005. The regul ations provide |imts both for |ead
content (600 ngy/kg; equivalent to 0.06 percent) and "~ "nigratable'' or
accessible lead (90 ng/kg) for children's jewelry itens inported,
advertised, or sold in Canada. Children's jewelry is defined as
“Tjewellery itenm(s) which is (are) designed, sized, decorated,
packaged, and/or otherw se produced, advertised or sold in such a
manner as to make it reasonably apparent that the item(s) is intended
to attract, appeal to, or be worn primarily by a child under the age of
15 years.''

These standards offer vastly differing requirenents for test
met hods, test materials, product categories, age categories, and so
forth. Provisions in standards that do not address jewelry do not fall
within the scope of this proceeding. At this time, CPSC staff is
focusing on netal jewelry containing | ead because the avail abl e data
I ndi cate that such products could be hazardous due to their |ead
content and potential for exposure. Mire information concerning
potential | ead exposure of other non-netal materials that nmay be used
in jewelry is needed before staff can assess whet her ot her non-netal
materials used in jewelry present a hazard. Furthernore, additional
I nformation and data nust be obtained before staff can properly assess
the appropriate test or test nethodol ogy to be used, the appropriate
product or products to be addressed, and the appropriate age group to
be covered under any proposed regul ation.

F. Econom c Consi der ati ons

CPSC staff gathered data on certain classifications of jewelry and
toy manufacturers. The U. S. Census Bureau, using the North American
I ndustry Cl assification System provides data on three types of
manuf acturers: Jewelry (Except Costune); Jewelers' Material and
Lapi dary Work; and Costune Jewelry and Novelty Manufacturing. O these,
the Jewelry (Except Costune) nmanufacturers, which deal primarily with
preci ous netals, constitute about 76 percent of the value of jewelry
manuf acturi ng shi pnents; the Costune category accounts for about ten
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percent of shipnments. For 2004, the total value of shipnents for al

three classifications was nore than $7.8 billion. The data indicated
that nearly 3,000 establishnments produce jewelry itens in the U S. Mst
of these are relatively small; alnost 60 percent have one to four

enpl oyees and 84 percent have fewer than 20 enpl oyees. Al but 19 firns
have fewer than 500 enpl oyees (the definition of small business used by

[ [ Page 922]]

the U S. Small Business Adm nistration). As of 2004, donestic
producti on was about 24 percent of the total U S. narket, with products
fromlsrael, India, Belgium China, Thailand, and Italy naking up about
three-quarters of jewelry inports by val ue.

Because children's jewelry may include toy jewelry, staff
considered data for toy, doll, and stuffed ani mal accessories that may
I nclude jewelry itens. The val ue of shipnents of these products is
approximately $30 mllion annually, although this figure includes many
products that would not be considered jewelry. Finally, staff
consi dered manufacturing of craft kits and supplies, which would
I nclude jewel ry-making kits. The value of shipnments for this category
is about $180 million annually. This figure also includes many products
t hat woul d not be considered jewelry.

Wiile this information provides an overview of U S. manufacturing
of jewelry and related toy products, the data do not allow staff to
anal yze the specific inpact of any potential regulation of lead in
children's jewelry. Further, while staff has information about the
overall econom c inpact of excess |ead exposure in children, there is
no informati on avail abl e that addresses the effect of | ead exposures
specifically fromchildren's jewelry. Wile reducing lead in children's
jewelry could result in reduced | ead exposure in children, the extent
of the reduction and the resulting benefits may be difficult to
quantify. Comrents on these issues and on costs and benefits of a
potential rule are specifically solicited.

G Solicitation of Informati on and Comments

This ANPRis an initial step in a proceeding that could result in a
mandatory rule banning children's netal jewelry containing nore than
0.06% | ead by weight in netal conponents. Al interested persons are
invited to submt to the Conmi ssion their conments on any aspect of the
alternatives di scussed above. In particular, CPSC solicits the
foll owi ng additional information:

1. Information on any children believed to have been injured or
killed as a result of ingesting netal jewelry containing | ead,

I ncl udi ng the ages of such children, and their BLLS;

2. The circunstances under which these injuries and deaths

occurred, including information on the suspected netal jewelry product;
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3. The costs to manufacturers of redesigning children's netal
jewelry to renove the risk fromlead or the cost of renoving children's
netal jewelry containing |lead fromthe narket;

4. A description of substitutes for children's netal jewelry
containing |l ead that could reduce the described risk of injury;

5. Conparisons of the costs and utility of using lead in children's
netal jewelry versus any avail abl e substitute products;

6. Oher information on the potential costs and benefits of
potential rules;

7. Steps that have been taken by industry or others to reduce the
risk of infjury to children due to lead fromnetal jewelry products;

8. The likelihood and nature of any significant econom c inpact of
arule on small entities;

9. Alternatives the Comm ssion should consider, as well as the
costs and benefits of those alternatives to minimze the burdens or
costs to small entities;

10. The costs and benefits of mandating a testing requirenent;

11. The costs and benefits of mandating a quality control/quality
assurance program requirenent and/or recordkeeping requirenent;

12. The market share of children's jewelry relative to all jewelry
for both precious and costunme (non-precious) jewelry;

13. The estimated average expected life of a piece of jewelry
(preci ous and non-precious) and/or an estimted nunber of jewelry
pieces in U S househol ds;

14. The distribution of jewelry sal es by nmanufacturing and/ or
retail price for both precious and costunme (non-precious) jewelry; and

15. Information on the | ead content and accessibility of lead in
non-netallic materials and conponents used in children's jewelry
containing lead including, but not limted to, plastics, rubber,
crystals, glass and ceram cs.

Al so, in accordance with section 3(f) of the FHSA, the Conm ssion
solicits:

1. Witten comments with respect to the risk of injury identified
by the Conm ssion, the regulatory alternatives being considered, and
ot her possible alternatives for addressing the risk.

2. Any existing standard or portion of a standard which could be
I ssued as a proposed regul ation.

3. A statenment of intention to nodify or develop a voluntary
standard to address the risk of injury discussed in this notice, along
with a description of a plan (including a schedule) to do so.

Comments shoul d be e-mailed to cpsc-os@psc. gov. Comments shoul d be
captioned " "Children's Jewelry Containing Lead ANPR '' Conmmrents nay
al so be mailed, preferably in five copies, to the Ofice of the
Secretary, Consuner Product Safety Conm ssion, Room 502, 4330 East West
H ghway, Bethesda, Maryland 20814, or delivered to the sanme address
(tel ephone (301) 504-7923). Comments also nay be filed by facsimle to
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(301) 504-0127. Al comrents and subm ssions should be received no
| ater than March 12, 2007.

H. FHSA Enforcenent During the Pendency of the Rul emaking

Manuf acturers, inporters and retailers of children's jewelry are
rem nded that the Federal Hazardous Substances Act of its own force
bans articles of children's jewelry that neet the statutory definition
of a ~ “banned hazardous substance.'' 15 U S.C. 1261(q)(1). The CPSC
Conpl i ance staff therefore intends to continue enforcing the statute as
appropriate during the pendency of this rul emaking. To avoid problens,
manuf acturers, inporters and retailers are advised to follow the
gui dance provided in the InterimEnforcenent Policy for Children's
Metal Jewel ry Containing Lead (February 3, 2005) which is available on
the CPSC Wb site at http://ww. cpsc. gov/ BUSI NEFQ pbj ewel gd. pdf .

Dat ed: January 4, 2007.
Todd A. Stevenson,
Secretary, Consuner Product Safety Conm ssion.
[ FR Doc. E7-109 Filed 1-8-07; 8:45 anj

Bl LLI NG CODE 6355-01-P
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