FR Doc E6-14580

[ Federal Register: Septenber 1, 2006 (Volunme 71, Nunber 170)]

[ Proposed Rul es]

[ Page 52040-52050]

From the Federal Register Online via GPO Access [wai S. access. gpo. gov]
[ DOCI D: f r01se06- 18]

DEPARTMENT OF TRANSPORTATI ON
Nat i onal H ghway Traffic Safety Adm nistration
49 CFR Part 579

[ Docket No. NHTSA-2006-25653; Notice 1]
RIN 2127- AJ94

Reporting of Early Warning Information
AGENCY: National H ghway Traffic Safety Adm nistration (NHTSA), DOT.

ACTI ON: Notice of proposed rul emaki ng.
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I nstructions: Al subm ssions nust include the agency nanme and
docket nunber or Regulatory Identification Nunber (RIN) for this
rul emaki ng. For detailed instructions on submtting comments and
addi tional information on the rul emaki ng process, see the Request for
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docket s.
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VI . Rul emaki ng Anal yses and Noti ces
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| nt roducti on

I n Novenber 2000, Congress enacted the Transportation Recal
Enhancenent, Accountability, and Docunentation (TREAD) Act, Public Law
106-414, which was, in part, a response to the controversy surroundi ng
the recall of certain tires that had been involved in nunerous fatal
crashes. Up until that tinme, inits efforts to identify safety defects
I n notor vehicles and equi pnent, NHTSA relied primarily on its analysis
of conplaints fromconsuners and technical service bulletins from
manuf acturers. Congress concluded that NHTSA did not have access to
data that nmay have provided an earlier warning of the safety defects
that existed in the tires that were eventually recall ed. Accordingly,
the TREAD Act included a requirenent that NHTSA prescribe rules
establishing early warning reporting requirenents.

In response to the TREAD Act requirenents, NHTSA issued rules (49
CFR part 579; 67 FR 45822; 67 FR 63295) that, in addition to the
I nformation notor vehicle and equi pment manufacturers were already
required to provide, required that they provide certain additional
I nformation on foreign recalls and early warning indicators. The rules
require:

Mont hly reporting of manufacturer conmunications (e.g.,
notices to
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di stributors or vehicle owners, custoner satisfaction canpaign letters,
etc.) concerning defective equi pnent or repair or replacenent of
equi pnent ;

Reporting (within five days of a determ nation to take
such an action) of information concerning foreign safety recalls and
ot her safety canpaigns in foreign countries; and

Quarterly reporting of early warning infornmation:
Production information; information on incidents involving death or
I njury; aggregate data on property danmage clains, consuner conplaints,
warranty clains, and field reports; and copies of field reports (other
t han deal er reports) involving specified vehicle conponents, a fire, or
a rollover.

W use the term "Early Warning Reporting'' (EWR) here to apply to

the requirenents in the third category above, which are found at 49 CFR
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part 579, subpart C. As described nore fully in the Background secti on,
bel ow, the requirenents vary sonewhat dependi ng on the nature of the
reporting entity (nmotor vehicle manufacturers, child restraint system
manufacturers, tire manufacturers, and other equi pnment manufacturers)
and the annual production of the entity. Al of the EWR information
NHTSA receives is stored in a database called ARTEM S (whi ch stands for
Advanced Retrieval, Tire, Equipnent, and Motor Vehicle Information
Systen), which also contains additional information (e.g., recal
details and conplaints filed directly by consuners) related to defects
and i nvestigations.

EVR reporting was phased in. The first quarterly EWR reports were
subm tted on about Decenber 1, 2003. However, actual copies of field
reports were first submtted on about July 1, 2004. 68 FR 35145, 35148
(June 11, 2003). Accordingly, NHTSA has just over two years of
experience using the EWR information.

The Early Warning Reporting Division of the Ofice of Defects
I nvestigation (ODI) reviews and anal yzes a huge volune of early warning
data and docunents (e.g., an average of nore than 50,000 i ndividual
field reports per calendar quarter) submtted by nmanufacturers. ODI
continues to achieve its primary mssion of identifying and ensuring
the recall of defective vehicles and equi pnent that pose an
unreasonable risk to safety. Using both its traditional sources of
I nformation such as conplaints fromvehicle owners and manufacturers'
own communi cations, as well as the additional quantum of information
provi ded by EWR subm ssions, ODI continues to conduct nany
I nvestigations of potential safety defects and to influence recalls
where defects have been determ ned to be present. In 2005, for exanple,
manuf acturers recalled nore than 17 mllion vehicles for defective
conditions, a majority of which involved recalls influenced by OD"'s
I nvesti gati ons.

The TREAD Act requires NHTSA periodically to review the EWR rul e.
49 U. S. C. 30166(m(5). In previous EWR rul emaki ngs, the agency
I ndi cated that we would begin a review of the EWNR rule after two full
years of reporting experience. Having now conpleted two full years of
reporting, we have begun our evaluation of the rule.

NHTSA is evaluating the EWR rule in two phases. The first phase
covers the definitional issues that are addressed in this document. W
were able to evaluate these issues within a short period of tinme based
on available informati on and present proposed resol utions of the issues
in this notice.

The second phase of our evaluation wll address issues that require
nore anal ysis than those addressed in the first phase. For exanple, in
the second phase we expect to eval uate whether there is a need to
adj ust any of the reporting thresholds and whet her any categories of
aggregate data should either be enhanced or elimnated. This w |
entail making reasonable estimtes of the quantity and quality of data
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that mght be lost if the threshold is increased to particular |evels
and anal yzi ng whet her such a | oss woul d have an appreciable effect on
CDl's ability to identify possible safety defects. Wth regard to the
specific categories of aggregate data (e.g., data concerning |ight
vehicles), we expect to address whether the infornmation being provided
has value in terms of helping identify defects and, if not, how the
requi renent m ght be adjusted to provide such value. These tasks w ||
requi re considerable tinme, but we want to ensure that any significant
changes in EWR requirenents, or decisions not to make such changes, are
based on sound analysis. W anticipate that the agency's internal

eval uati on of phase two issues will be conpleted in the latter part of
2007 and that a Federal Register notice (if regulatory changes are
contenpl ated) or a report containing the agency's conclusions w ||

foll ow

. Summary of the Proposed Rul e

The early warning reporting (EWR) rule requires certain
manuf acturers of notor vehicles and notor vehicle equipnment to submt
information to NHTSA. 49 CFR part 579, subpart C. This proposed rule
woul d reduce sonme of the reporting requirenents and reporting burden on
manuf acturers in a manner that woul d not adversely inpact NHTSA' s
ability to identify and assess potential safety-related defects. The
proposed rul e does not address and, therefore, does not propose
nodi fications of the basic structure of the EWR rule.

Under the EWR rul e, certain manufacturers nust submt to NHTSA
nunerical tallies, by specified systemand conponent, of all field
reports as well as copies of field reports, except copies of field
reports by deal ers. The proposed rule would create another exception
regarding the copies of field reports that nust be sent to NHTSA. The
proposed rul e woul d denom nate a subset of field reports known as
product evaluation reports and elimnate the requirenment that
manuf acturers submt themto NHTSA. |In general, product eval uation
reports essentially are eval uations by enpl oyees of manufacturers who
as a condition of personal use of new vehicles fill out eval uations of
the vehicles. These enpl oyees have no role in engineering or technical
anal ysis of any conditions noted in the evaluations. The proposed rule
woul d specifically define product evaluation reports. This proposal
woul d not change the existing requirenents that specified nmanufacturers
report the nunmbers of field reports received.

The EWR rul e requires certain vehicle manufacturers to submt to
NHTSA nunerical tallies indicating whether the underlying matter (e.g.,
consuner conplaint, warranty claimor field report) involved a
specified system or conponent and whether it involved a fire, as well
as field reports on fires. The regulatory definition of fire includes
fires and precursors of fires. This proposal woul d change the
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definition of a fire to elimnate two precursors of fire--the terns
““sparks'' and " “snoldering''--and add one term " nelt'', to the
definition.

Under the EWR rule, manufacturers in the nedi um heavy truck and bus
category submt specified information on fuel systens. The information
Is submtted separately by the type of fuel systemin the vehicle:
Gasoline, diesel or other. ~~Qher'' includes conpressed natural gas
and vehi cles that operate on nore than one type of fuel. Under this
proposed rul e, the denom nation of the category " Fuel System O her'
woul d be changed to "~ Fuel System O her/Unknown''. This expanded
category woul d include vehicles where the type of fuel systemin the
vehicle is not known.

Last, the EWR rul e requires manufacturers to submt reports of
I ncidents involving death or injury, and
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to update these reports to include mssing vehicle identification
nunbers (VINs), tire identification nunbers (TINs) and codes on systens
or conponents that allegedly contributed to the incident and whet her
the incident involved a fire or rollover, if this information is |ater
identified by the manufacturer. This notice proposes to limt the

requi renent to submt updates to a period of no nore than one year
after NHTSA receives the initial report.

1. Background
A. The Early Warning Reporting Rule

On July 10, 2002, NHTSA published a rule inplenmenting the early
war ni ng reporting provisions of the TREAD Act, 49 U S. C. 30166(n. 67
FR 45822. The rule requires certain notor vehicle manufacturers and
not or vehi cl e equi pnmrent manufacturers to report informati on and subm t
docunents to NHTSA that could be used to identify potential safety-
rel at ed defects.

The EWR regul ati on divides manufacturers of notor vehicles and
not or vehicle equi pnment into two groups with different reporting
responsibilities for reporting information. The first group consists of
(a) larger vehicle manufacturers (manufacturers of 500 or nore vehicles
annual | y) that produce Iight vehicles, nedium heavy vehicles and buses,
trailers and/or notorcycles; (b) tire manufacturers that produce over a
certain nunber per tire line; and (c) all manufacturers of child
restraints. The first group nust provide conprehensive reports. 49 CFR
579. 21-26. The second group consists of smaller vehicle manufacturers
(e.g., manufacturers of fewer than 500 vehicles annually) and all notor
vehi cl e equi pnent manufacturers other than those in the first group.
The second group has limted reporting responsibility. 49 CFR 579. 27.
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On a quarterly basis, manufacturers in the first group nust provide
conprehensive reports for each nake and nodel for the cal endar year of
the report and nine previous nodel years. Tire and child restraint
manuf act urers nust provide conprehensive reports for the cal endar year
of the report and four previous nodel years. Each report is subdivided
so that the informati on on each make and nodel is provided by specified
vehi cl e systens and conponents. The vehicle systens or conmponents on
whi ch manufacturers provide information vary dependi ng upon the type of
vehi cl e or equi prent manuf act ured. \ 1\

\1\ For instance, light vehicle manufacturers nust provide
reports on twenty (20) vehicle conponents or systens: Steering,
suspensi on, service brake, parking brake, engine and engine cooling
system fuel system power train, electrical system exterior
lighting, visibility, air bags, seat belts, structure, latch,
vehi cl e speed control, tires, wheels, seats, fire and roll over.

In addition to the systens and conponents reported by |ight
vehi cl e manufacturers, nedi um heavy vehicle and bus manuf actures
must report on the follow ng systens or conponents: Service brake
systemair, fuel systemdiesel, fuel systemother and trailer hitch

Mot orcycl e manufacturers report on thirteen (13) systens or
conponents: Steering, suspension, service brake system engine and
engi ne cooling system fuel system power train, electrical,
exterior lighting, structure, vehicle speed control, tires, wheels
and fire.

Trailer manufacturers report on twelve (12) systens or
component s: Suspensi on, service brake system hydraulic, service
brake systemair, parking brake, electrical system exterior
lighting, structure, latch, tires, wheels, trailer hitch and fire.

Child restraint and tire manufacturers report on fewer systens
or conponents for the cal endar year of the report and four previous
nodel years. Child restraint manufacturers nust report on four (4)
systens or conponents: Buckle and restraint harness, seat shell,
handl e and base. Tire manufacturers nmust report on four (4) systens
or conponents: Tread, sidewall, bead and other.

In general (not all of these requirenents apply to nmanufacturers of
child restraints or tires), manufacturers that provide conprehensive
reports nust provide information relating to:

Production (the cunul ative total of vehicles or itens of
equi pnent manufactured in the year)

I nci dents involving death or injury based on clains and
noti ces recei ved by the manufacturer

Clains relating to property damage received by the
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manuf act ur er

Warranty clains paid by the manufacturer pursuant to a
warranty program (in the tire industry these are warranty adj ust nent
cl ai ns)

Consuner conplaints (a conmunication by a consuner to the
manuf act urer that expresses dissatisfaction with the manufacturer's
product or performance of its product or an all eged defect)

Field reports (a report prepared by an enpl oyee or
representative of the manufacturer concerning the failure, malfunction,
| ack of durability or other performance problem of a notor vehicle or
I tem of notor vehicle equipnent).

Most of the provisions sumari zed above (i.e., property damage
clains, warranty cl ains, consuner conplaints and field reports) require
manufacturers to submt information in the formof nunerical tallies,
by specified system and conponent. These data are referred to as
aggregate data. Reports on deaths or injuries contain specified data
el enents. In addition, certain manufacturers are required to subnmt
copies of field reports, except field reports by deal ers.

In contrast to the conprehensive reports provi ded by manufacturers
in the first group, the second group of manufacturers reports only
incidents relating to death and any injuries associated with the
reported death incident.

B. Industry Recommendati ons

Beginning in late 2005, in anticipation of the agency's eval uation
of the EWR regul ation, several industry associations submtted
unsolicited recormendations to nodify the EWR rul e. Those associ ati ons
i ncluded the Alliance of Autonpbile Manufacturers (Alliance), the
Nati onal Truck Equi pment Association (NTEA) and the Truck Manufacturers
Association (TMA).\2\ In general, the various industry associations did
not recomrend a significant restructuring of the current EWR program
They expressed the view that their nmenbers have invested significant
resources to establish their EWR reporting progranms and cauti oned
agai nst changes that would alter the format of reporting or the
tenpl ates required by the agency because such changes woul d i npose
substantial costs on them In view of these concerns, the industry
associ ati ons recommended changes to the EWR regul ation that, in their
view, would inprove the focus of the early warning reports and reduce
the reporting burden on their nenbers and, at the sane tinme, that could
be i npl enented w t hout substantial expenditures.

\2\ The letters fromthe industry associations are avail able for
review in the docket. You can view them by going to http://dns. dot.gov/
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As not ed above, the first phase of the agency's eval uation of the
EVWR rul e covers definitional issues that could be evaluated in a
relatively short period of time. Many of the issues raised in these
i ndustry subm ssions are addressed in this NPRM Sone issues require
nore analysis and will be part of the second phase of NHTSA s EWR
eval uati on.

In addition, on April 14, 2006, NTEA petitioned NHTSA to anend the
EWR rule in various ways. The issues raised in that petition are not
bei ng addressed in this notice. As a matter of resource allocation and
pl anni ng, as di scussed above, this notice is limted in scope. NHTSA
I ntends to consider the issues raised by NTEA in that petition in the
second phase of NHTSA's eval uati on.

C. Scope of This Rul emaki ng

This rulemaking is limted in scope to the changes to the EWR
requi renents proposed in this NPRM as well as |ogical outgrowths of
t he proposal. Wile NHTSA has received
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reconmendati ons on other issues (e.g., possible changes in the
reporting thresholds), those are outside the scope of this notice.
During the next phase of the EWR rul e eval uati on, NHTSA nay decide to
address sone of these issues through additional rul emaking, in which
case interested persons may address those issues in response to a
subsequent notice of proposed rul emaki ng.

[11. Discussion
A. Field Reports

The EWR regqgul ati on requires manufacturers of |ight vehicles,
medi um heavy vehi cl es and buses, notorcycles, trailers and child seats
to submt copies of non-dealer field reports to NHTSA. 49 CFR
579.21(d), 579.22(d), 579.23(d), 579.24(d ) and 579.25(d).

Field reports include witten comruni cations froman enpl oyee or
representative of the nmanufacturer, a manufacturer's deal er or
aut hori zed service facility or a fleet operating the manufacturer's
vehi cles to the manufacturer regarding the failure, malfunction, |ack
of durability, or other performance in the manufacturer's vehicle or
equi pnent.\ 3\ See 49 CFR 579.4. Field reports often contain significant
I nformati on about a potential problem because the reports are conpl eted
by a manufacturer's enpl oyee or representative with techni cal
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expertise. In the EWR rule, we recognized that, in general, field
reports fromsone entities tend to yield nore information than field
reports fromothers. For exanple, field reports by manufacturers'
technical representatives tend to be nore technically informative than
field reports by vehicle dealers' enployees. In light of this

di fference, the EWR regul ati on required manufacturers to report tallies
of nunbers, by system or conponent, fire and rollover, of all field
reports, but limted the subm ssion of copies of field reports to
reports by persons other than deal ers. Conpare 49 CFR 579.21(c) with 49
CFR 579. 21(d).

\3\ The EWR field report definition states: Field report neans a
comruni cation in witing, including conmunications in electronic
form froman enployee or representative of a manufacturer of notor
vehi cl es or notor vehicle equi pnent, a dealer or authorized service
facility of such manufacturer, or an entity known to the
manuf acturer as owning or operating a fleet, to the manufacturer
regarding the failure, malfunction, lack of durability, or other
performance problem of a notor vehicle or notor vehicle equipnent,
or any part thereof, produced for sale by that manufacturer and
transported beyond the direct control of the manufacturer,
regardl ess of whether verified or assessed to be lacking in nerit,
but does not include any docunent covered by the attorney-client
privilege or the work product exclusion. 49 CFR 579.4(c).

Under the EWR rul e, manufacturers have submtted | arge vol unes of
non-deal er field reports to NHTSA. In fact, in 2004 and 2005,
manuf acturers subnmitted approxi mately 430, 000 copi es of non-deal er
field reports.\4\ In turn, NHISA's Ofice of Defects Investigation
(ODI) has devoted substantial resources to the review of these field
reports.\5\

\'4\ Roughly 93 percent of non-dealer field reports submtted to
NHTSA addressed |ight vehicles.

\5\ In addition to reviewing all hard copies of non-dealer field
reports as they are received by the agency, ODI al so searches the
EVWR har d-copi es of non-dealer field reports during its process of
I dentifying potential safety issues through other non-EWR data
(i.e., consuner conplaints, technical service bulletins and other
non- EVR dat a) .

The Alliance and TMA suggested that the agency consider ways to
reduce the nunber of field reports submtted. In the Alliance's view,
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the current definition of “"field report'' is overly broad because it
requi res manufacturers to submt all comrunications witten by an
enpl oyee regarding a perfornmance problemin a notor vehicle. The
Al'liance points out that this includes thousands of reports prepared by
non-techni cal enpl oyees of the manufacturer. These reports--which are
referred to as " ~product evaluations''--are generated by a
manuf acturer's enpl oyees who | ease or use a new vehicle for personal
use subject to the condition that they provide witten eval uati ons of
the vehicles. The Alliance asserts that the product eval uations are not
based on any technical review or analysis of an issue or on an
I nspection of any part or systemnoted in the evaluation. Rather, the
Al | i ance contends, product evaluation reports are nore |ike consuner
conplaints (see 49 CFR 579.4(c)) because they are not grounded on
speci fic technical expertise. According to the Alliance, the product
eval uations have little or no value as indicators of potential safety-
rel ated defects, but are a significant burden on manufacturers to
subm t.

The Alliance recomrends that the agency revise the EWR rul e
provi sion requiring the subm ssion of field reports to elimnate the
requi renent for manufacturers to submt copies of the product
evaluations. In particular, the Aliance suggests that the
par ent heti cal exclusion in 49 CFR 579.21(d) be changed from " (ot her
than a dealer report)'' to " (other than a dealer report or a report
fromthe operator of the vehicle).'' The Alliance al so suggests that
the reporting of the nunbers of field reports in the aggregate data
remai n unchanged. It contends that the costs to the manufacturers to
change their information technology (IT) infrastructure to report
product eval uati ons as consuner conplaints would be large, while the
expected benefits would be ow, and therefore that a change to the
reporting of nunbers woul d not be warranted.

W tentatively agree with the Alliance's suggestion that
manuf acturers should not be required to submt copies of field reports
that anount only to product evaluations by their enployees. To begin, a
very | arge nunber of product evaluation reports are submtted under the
EVWR rul e. About 50 to 60 percent of the approximtely 50,000 field
reports submtted each quarter fall within the product eval uation
classification. The review of these by NHTSA's ODI consunes substanti al
resour ces.

The information provided by review ng individual product
eval uati ons has not advanced ODI's identification of potential safety
defects, and the elimnation of the requirenent to submt copies of
product evaluations will not affect CDI's overall capability to
identify potential defects. A substantial majority of the product
eval uations do not contain sufficient information to identify a
potential safety-related problemarea. In fact, because product
eval uation reports are not intended to focus specifically on safety

http://a257.g.akamaitech.net/7/257/2422/01jan20061800/edocket.access.gpo.gov/2006/E6-14580.htm (11 of 32) [13/09/2006 12:56:26 p.m.]



FR Doc E6-14580

I ssues, they often concern non-safety issues such as the confort and
conveni ence of the vehicle driver. Even when they touch on subjects
that nmay be safety-related, the product evaluation field reports do not
provi de a technical assessnent of the alleged problem During the
screeni ng process that NHTSA uses to review all available information
to identify likely candidates for further investigation, OD often
utilizes information subnmtted by manufacturers (witten conmuni cations
such as technical service bulletins) \6\ and consunmers (such as vehicle
owner conplaints, also known as vehicle owner questionnaires (VOQ) \7\
as well as EMR information. In this process, the information in EWR
field reports, other than product evaluation reports, adds technical

I nsight into potential safety problens identified through VO and

ot her sources of information. However, product evaluation reports have
not added this technical insight. Wen an i ssue has been noted in a
product eval uation report, OD has had other data (e.g., VOQs,

technical service bulletins or EAR field reports other than product

eval uation reports) that, in our view, would have been sufficient for

[ [ Page 52044]]

openi ng an investigation wthout the product evaluation field
report(s).

\6\ See 49 CFR 579.5.
\'7\ See http://ww. odi.nhtsa. dot.gov/ivoq/.

In short, elimnating the requirenment to submt copies of product
eval uation reports would not have a detrinental inpact on ODI's ability
to identify potential safety-related issues, would facilitate a far
nore productive use of ODI's limted resources by significantly
reduci ng the sheer volune of reports that nust be reviewed, and woul d
reduce the burden on the manufacturers to submt them

Therefore, we propose to anend paragraph (d) of 49 CFR 579. 21-
579.25 to add " " product evaluation report'' to the parenthetical in the
first sentence. Thus, for exanple, section 579.21(d) would read:

Copies of field reports. For all |ight vehicles manufactured
during a nodel year covered by the reporting period and the nine
nodel years prior to the earliest nodel year in the reporting
period, a copy of each field report (other than a deal er report or
product eval uation report) involving one or nore of the systens or
conponents identified in paragraph (b)(2) of this section, or fire,
or rollover, containing any assessnent of an alleged failure,
mal function, lack of durability, or other performance problemof a
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notor vehicle or itemof notor vehicle equipnent (including any part
thereof) that is originated by an enpl oyee or representative of the
manuf acturer and that the manufacturer received during a reporting
peri od.

W al so propose to add the definition of "~ a product eval uation
report'' to 49 CFR 579.4(c). W propose the follow ng definition:

Product eval uation report nmeans a field report prepared by, and
cont ai ni ng the observations or coments of, a manufacturer's
enpl oyee who is required to submt the report concerning the
operation or performance of a vehicle or child restraint systemas a
condition of the enpl oyee's personal use of that vehicle or child
restraint system but who has no responsibility with respect to
engi neering or technical analysis of the subjects nentioned in the
report.

The proposed definition would elimnate only those reports froma
manuf acturer's enpl oyee who has personal use of a new production
vehicle or child restraint systemand is required to submt a product
eval uation as a condition of the enployee's use of the vehicle, where
t he enpl oyee has no responsibility for engineering or technical
anal ysis of the subject nmatter of the report.

This proposal would not elimnate the requirenent to report the
nunbers of product evaluation reports in the subm ssion of aggregate
data. Specifically, manufacturers would continue to report the nunber
of product evaluation field reports, broken down by codes indicating
the affected system or conponent, as part of the field report aggregate
data. Retaining the count of product evaluation reports as part of the
aggregate data subm ssions on field reports will ensure that any
significant trends in the volune of such reports related to particul ar
conponents or systens, which may provide sonme indication of a possible
safety issue, will still be reflected in the aggregate data w thout the
need for tinme-consumng review of all such reports, which experience
has shown is very unlikely to yield inportant safety information.

We seek comment on the elimnation of the requirenent to submt
copi es of product evaluation reports. W al so seek coment on the
proposed definition of "~ product evaluation report''. W specifically
ask whet her the proposed definition of " product evaluation report'' is
tailored to elimnate enpl oyees'' product evaluations but not other
assessnents. Any comments shoul d be supported by sufficient
justification.

B. Definition of Fire

The EWR regqgul ati on requires manufacturers of |ight vehicles,
medi um heavy vehi cl es and buses, notorcycles and trailers to report
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i ncidents involving fires, as well as the underlying conponent or
systemwhere it originated if included in specified reporting el enents.
49 CFR 579.21-24. The EWR regul ation defines fire as:

Conmbustion or burning of material in or froma vehicle as
evi dence by flanme. The termalso includes, but is not [imted to,
thermal events and fire-rel ated phenonena such as snoke, sparks, or
snol deri ng, but does not include events and phenonena associ at ed
with a normally functioning vehicle, such as conbustion of fuel
Wi thin an engi ne or exhaust from an engi ne.

49 CFR 579.4(c). The definition was cast broadly to capture not only

I ncidents involving actual fires, but also incidents that are

I ndicative of a fire or potential fire. 67 FR 45822, 45861 (July 10,
2002). In a response to a petition for reconsideration of the EWR
regul ati on, NHTSA added the | ast clause to exclude events or phenonena
associated with a normally functioning vehicle. 68 FR 35132, 35134
(June 11, 2003).

The Alliance and TMA requested that we anmend the fire definition
because, in their view, it is inappropriately broad. Based upon its
nmenbers' experience during the past two years, the Alliance contends
that due to the scope of the definition, the nunbers of fires reported
I n the aggregate warranty, consuner conplaint, property danmage and
field report data are artificially high. According to the Alliance,
this creates an inaccurate picture of fire-related incidents and
obscures rel evant data.

As expl ained by the Alliance, its nenbers comonly enploy a two-
step process to report fires under the EWNR rule. In a first |evel
screening, they use text-mning tools to locate potentially reportable
incidents. In a second |level review, the manufacturers review the
docunents identified in the initial screening and deci de whet her the
itemis actually within the scope of the EWR definition of fire. The
Al'liance clains that the inclusion of the ternms " snoke'' and
"“sparks'' has created a |arge burden on the manufacturers, since in
the first step they identify a relatively |arge nunber of potentially
reportable fires. Furthernore, the Alliance asserts that in the second
step, when in doubt whether an itemis related to a fire, manufacturers
report the incident to NHTSA, whether or not the incident is actually
related to a fire, which |leads to over-reporting.\8\ TMA has the sane
view as the Alliance.

\8\ The Alliance did not provide any support for its contentions
that its nenbers submt artificially high nunbers of fire rel ated
EVWR warranty clains, and such reporting creates a significant
bur den.
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To address these concerns, the Alliance recomends that the agency
amend the second sentence of the definition for “~"fire'' to renove the
phrase " "but is not limted to'' and the precursor terns ~ snoke'' and
““sparks''. Under the Alliance proposal, the fire definition would
read: " The termalso includes (i) thernmal events that are precursors
to fire and (ii) fire related phenonena that are precursors of fires,
such as snol dering but does not include events and phenonena associ at ed
with a normal ly functioning vehicle such as conbustion of fuel within
an engi ne or exhaust from an engine.’

To eval uate whether the definition of fire could be inproved, we
reviewed a substantial nunber of field reports to see what words were
used in themand to assess if they presented one or nore potenti al
fire-related i ssues of concern, such as a precursor to a fire. Field
reports were reviewed because they contain free field text. In
contrast, other EWR data, such as aggregate data on consuner
conpl aints, does not contain free field text. For the third and fourth
quarters of 2005, ODI received about 750 field reports under the fire
category. Five words or parts thereof were used nost often in these
reports to describe a fire event or an incident that could be a
precursor to a fire inthe fire-related field report. These were: Burn,
flame, fire, nmelt and snoke.\9\ The definition of

[[ Page 52045]]

fire in the current regulation includes two terns describing precursors
to fires that were sel dom used when reporting fire-related events in
field reports: "~ “sparks'' and " “snoldering' '. Mreover, the word spark
could relate to legitimate functions such as sparking of spark plugs,
whi ch woul d present a screening burden to manufacturers. NHTSA
tentatively believes that these two words could be deleted fromthe
definition of fire. Another term "~ "nelt'', is frequently used by

manuf acturers in descriptions of fire events or precursor to a
fire.\10\ The agency tentatively believes that this word should be
added to the definition of fire.

\9\ We continue to encounter euphem stic descriptions of fires
by manufacturers such as "~ "thermal incident'', "~ “rapid oxidation'
and "~ " hot spot''. W consider those descriptions to fall within the
scope of the definition of fire.

\10\ The ODI study also found that the ternms "~ "flane'' and
““burn'' are used frequently, but it is unnecessary to add themto
t he second sentence since those terns are included in the first
sentence of the definition.
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The agency, therefore, proposes to anend the fire definition to
r ead:

Fire nmeans conbustion or burning of material in or froma
vehi cl e as evidenced by flanme. The term al so i ncludes, but is not
limted to, thermal events and fire-rel ated phenonmena such as snoke
and nelting, but does not include events and phenonena associ ated
with a normally functioning vehicle such as conbustion of fuel
within an engi ne or exhaust from an engi ne.

We recogni ze that the anendnent to the fire definition offered by
the Alliance did not include the phrase "“but is not limted to''. The
Al'liance did not explain why it would have NHTSA del ete the phrase
““but is not limted to'' fromthe EWR definition. W have retained
t hat | anguage in the proposed version of the definition to assure that
that there is no confusion about whether the terns used in the
definition are intended to be an exhaustive list of all terns that
mght trigger a need to report an event as a fire event. They are not
i ntended to provide an exhaustive list. Those terns (" fire,'

““burn,'t " flane,'' "~ snoke,'' and " nelt'') are the words nost often
associated, in ODI's experience, wth manufacturer reports of events
that actually entail a fire or precursor to a fire. Including those
terns (or sone formof then) in the definition hel ps sharpen the
definition and provi de gui dance on the terns nost likely to be used to
i ndicate a reportable event. Neverthel ess, sonme reports involving such
events include other terns, such as "~"thermal incidents'', "~ “rapid
oxidation'' and " hot spots''. Under the revised definition as
proposed, manufacturers would retain the duty to report fires, thernal
events, and other fire-rel ated phenonena, other than those associ ated
with the normal functioning of a vehicle, regardl ess of whether the
specific words used in the definition are present in rel evant
docunent s.

C. Brake and Fuel System Subcategories

The EWR regul ati on requires manufacturers of medi um heavy vehicles
and buses (MHB) to report the nunbers of clains, conplaints, warranties
and field reports regardi ng brake systens separately dependi ng on the
type of brake system The types of brake systens identified by the EWR
regul ati on are: "~ Service Brake System service brake system 03;
(hydraulic) and service brake system04; (air)'' 49 CFR 579.22(b)(2),
(c). Simlarly, MHIB manufacturers nust report fuel systens separately
dependi ng on the type of systens. The types of fuel systens identified
by the EWR regul ation are: "~ Fuel System Fuel system 07; (gasoline),
fuel system 08; (diesel), and fuel system09; (other)''. Id.

I nstead of reporting based on the specific type of system the
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Al'liance and TMA reconmend that the two brake systens be conmbined into
" Service Brake System' and the three fuel systens be conbined into

" Fuel Systemi'. Their concerns appear to be grounded on the

avai lability of accurate data. They recogni ze that information on the
brake and fuel systens could be entered accurately into EWR data if the
manuf acturers had the vehicle identification nunber (VIN) or sufficient
information to identify the brake system (i.e., hydraulic or air
brakes) or fuel system (gasoline, diesel or other (e.g., nultiple fuels
or conpressed natural gas)) on the vehicle. However, the manufacturers
recei ve sone clains and conplaints that lack this information. In those
i nstances where manufacturers are uncertain as to which brake or fuel
category is appropriate, the Alliance states that the manufacturers
generally do report the incident by categorizing it in the systemwth
t he hi ghest production volunme for the nodel that is the subject of the
clai mor conplaint. The associations contend that this practice |eads
to erroneous conpari sons between two vehicles with different brake and
fuel systens.

NHTSA i s concerned, anong other things, about the accuracy of EWR
data. ODI assessed whether the brake and fuel system categories in the
EVWR rul e shoul d be collapsed into one category for each systemin order
to inprove the functioning of the EWR rul e.

The Alliance is correct that in the MHB i ndustry segnent, sone
nodel s of vehicles have different types of brakes and operate on
different fuels. Relatively lighter vehicles have hydraulic brakes
whi |l e the heavy vehicles have air brakes. There is not a precise bright
line that divides the use of the systens. Based on avail abl e
I nformation, we estinmate that about one-sixth of the average annual
production of MHBs is produced with nore than one type of brake system
For the fuel system category, approximately two-fifths of the average
annual production of nodels of MHB vehicles have nore than one type of
fuel system generally gasoline and di esel fuel.

The Alliance and TMA expressed concern that if significant anounts
of data were binned into the incorrect brake and fuel system
subcat egori es, an incorrect analysis could follow. In our view,
however, at nobst a very small percentage of the data may have been
bi nned incorrectly. Warranty cl ai ns data account for 94 percent of all
aggregate data on MHBs, while field reports constitute 3 percent.
Warranty clains and field reports al nbst always contain a VIN because
the manufacturer's authorized deal er or representative has access to
the vehicle and, in the case of warranty clains, a vehicle manufacturer
will not pay a warranty claimunless the claimincludes the VIN In the
vast majority of cases, the VINidentifies the type of brake or fuel
systens on the vehicle. Since alnost all of the MHB EWR aggregate data
woul d be based on the VIN, in general, the reports would be accurate.

Mor eover, there is considerable value in knowi ng the nature of the
underlying brake or fuel system ODI's defects investigations and
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manuf acturers' recalls related to fuel or brake systens frequently
affect only one of the nultiple fuel or brake systens offered on a
particul ar nodel. Approximtely one third of the brake systemrecalls
and al nost one third of the brake system defects investigations of MHB
vehi cl es invol ved nodel s where manufacturers offered either hydraulic
or air brake systens. Simlarly, over one third of the defects

I nvestigations and recalls of MHB vehicles involved nodel s where

manuf acturers offered either gasoline or diesel fuel systens. Wre
NHTSA to combi ne the two brake systens and three fuel systens into one
each for brake and fuel systens, we would be unable to distinguish
whet her the EWR data related to a particular brake or fuel system
which would Iimt our use of the data. A potential problemin one
subset of brake or fuels data could be nmasked if the subsets of brake
and fuel data were conbi ned. Thus, conbining the brake and fuel system
subcat egories for MHB vehicles woul d possi bly obscure a potenti al
safety issue in

[ [ Page 52046] ]

vehicles with distinct brake or fuel systens and nake identifying a
potential safety trend nore difficult.

The Alliance's and TMA's recomrendati on to conbi ne the brake system
subcat egori es and the fuel system subcategories would increase the
overall l|ikelihood that ODI would not identify a potential problem
because trends in the |less distinct conponent subcategories would tend
to be masked within a broader category of nunbers. Therefore, we
decline to adopt the Alliance's and TMA's recomendati on to conbi ne the
brake and fuel system subcategories into one category for each system

However, in order to reduce the potential for erroneous anal yses,
NHTSA is proposing to anmend the MHB fuel system subcategory. The agency
I's proposing to anend the conponent category ~ 09 Fuel System O her'
to 09 Fuel System O her/Unknown''. Under this proposal, as a natter
of practice, manufacturers would not report the vehicles wth unknown
fuel systens in the fuel systemcategory with the hi ghest production.
This would tend to increase the quality of the data by elimnating
unknown data fromw thin the conponent subcategories of gasoline and
di esel fuel systens, although as noted above, we do not believe that
the error rate is significant. This nodification would require a m nor
amendnent to section 579.22 and woul d not appear to require a costly
change to the EWR IT infrastructure for manufacturers or NHTSA because
the current reporting systemalready has an ~"other'' subcategory for
fuel systens, which can sinply be anmended to include those that are
unknown. However, the current system does not include an " other'
subcat egory for brake systens, so we cannot address the issue of
unknown brake systens w thout addi ng a new subcategory. W seek comment
on this proposed change.
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NHTSA i s al so seeking coment on whet her the agency shoul d, rather
than nmerely expanding the " “other'' subcategory for fuel systens to
beconme " "ot her/unknown,'' add new subcategories to one or both of the
brake and fuel conponent categories. Under this approach, the agency
woul d add "~ " Fuel System Unknown'' and " Brake System Unknown'' to MVHB
reports. Wth the addition of these two subcategories, the vehicles
wi t h unknown fuel or unknown brake systens woul d be binned into
di stinct subcategories, thus inproving the quality of the data in other
categories. However, this alternative mght require appreciable costs
to both manufacturers and NHTSA, as the IT infrastructure for EWR woul d
have to be changed. W seek comment on this potential anmendnent. W
al so seek comment on the costs that manufacturers would incur if this
alternative were adopted. W also are interested in comments on whet her
the benefits of inproved data woul d outwei gh the costs incurred by
manufacturers if this were adopted.

D. Updating of Reports on Death and Injury Incidents

The EWR rul e requires manufacturers of |ight vehicles, nedi um heavy
vehi cl es and buses, notorcycles, trailers and child seats and tires to
submt information on incidents involving death or injury identified in
a notice or claimreceived by a manufacturer in the specified reporting
period. 49 CFR 579.21(b), 579.22(b), 579.23(b), 579.24(b), 579.25(b)
and 579. 26(b). For vehicles, these reports include the VIN, for tires
they include the tire identification nunber (TIN). Cenerally, these
reports include the system or conponent, by codes specified in the
rule, that allegedly contributed to the incident. Manufacturers nust
submt reports on incidents involving death and injury even if they do
not know the VIN, TIN or system or conponent. The EWR regul ation
requi res manufacturers to update their reports on incidents involving
death or injury if the manufacturer becones aware of (i) the VINTIN
that was previously unknown or (ii) one or nore of the specified
systens or conponents that allegedly contributed to the incident. 49
CFR 579.28(f)(2). The requirenent to update is unlimted in tine.

The Alliance expressed concern about the open-ended nature of the
updating requirenent. According to the Alliance, only a snall
percentage of reports require updating, with manufacturers only able to
provide a newy-identified VINin fewer than one-third of those cases
where the VIN was originally unavailable. The Alliance adds that even
f ewer updates involve an originally-unknown and unreported system or
conmponent code. It contends that the agency receives very little
addi tional information through updating. In addition, the Al liance
asserts any new i nformati on supplied through updating nost |ikely has
very little value, since with the passage of tine, the infornmation
| oses any value that it mght have had as an "~ “early'' warning of
potential defects. It further contends that updating inposes a
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significant burden in those rare instances where outside counsel |earn
of a mssing VIN or conponent. The Alliance also clains that providing
updates on death and injury incidents inposes a substanti al
adm ni strati ve burden on manufacturers because the updating process
requi res manufacturers to revise and resubmt the entire data file for
t he cal endar quarter bei ng updat ed.

The agency has considered the burdens and benefits of updating
death and injury reports. About 95 percent of the EWR reports on
I ncidents involving a death or injury include a VIN or a TI N when
initially submtted by manufacturers. About 94 percent of the initial
reports include the allegedly contributing systemor conponent. After
accounting for updating, the nunber of death and injury incidents in
t he EWR dat abase that include a VIN or a TIN increases to about 96
percent, and the nunber that include conponent identifications
I ncreases to about 95 percent. Mst of the updates to an inconplete or
unknown VI N or conponent are submtted within one year after the
initial EWR subm ssion

In view of the above, NHTSA s tentative assessnent is that updating
i nvol ves a small burden and provi des a nodest benefit. The Alliance
overstates the burden inposed on manufacturers to update the EWR
reports on death or injury. First, the vast nmgjority of reports do not
requi re updates. Only five percent do not include the VIN or TIN.
Second, when information is mssing, prior to a |awsuit, in-house
counsel and, after a l|awsuit, outside counsel need sinply to check once
a quarter for the VIN or TIN and conponent or systeminvolved, which is
particularly basic information. The information can readily be
communi cated from outside counsel, to a paralegal in the office of in-
house counsel, and fromthere to the conpany's EWR coordi nator.
Finally, in our view, it is not overly burdensonme for manufacturers to
edit a quarterly EWR subm ssion. To provide an update, a manufacturer
woul d only have to update an existing data file such as changing a
value in a table. After anmending it, the manufacturer nerely has to
el ectronically comunicate it to NHTSA to submt the update.\ 11\

\11\ Contrary to the Alliance's belief, there is no burden on
NHTSA when manufacturers provide updates. Manufacturers can update
their reported incidents of death and injury at anytinme w thout
i ntervention by NHTSA

The agency believes that information on deaths and injuries is
I nportant. Updating is necessary to provide conplete and accurate
information relating to death and injury incidents as an early indicant
of a potential safety-related trend. The requirenent for updates al so
serves as an inducenent for manufacturers to undertake a thorough
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effort to obtain the i nformation
[[ Page 52047]]

for the initial submssion, in order to conclude the reporting
obligation. Thus, NHTSA is not proposing to elimnate the updating
requi rement in 49 CFR 579.28(f)(2).

Nonet hel ess, it appears that at sone stage the |ikelihood of
obtaining mssing information on VINs/ TINs and the systens and
conponents that allegedly contributed to the incident dimnishes
substantially. As a result, at sone point it would not be worthwhile to
conti nue the updating process. The agency tentatively believes that
since about 95 percent of the initial reports contain the VIN TIN and
94 percent identify the conmponent or systemthat allegedly contributed
to the incident, and the majority of the updates occur wthin one (1)
year after the incidents of death and injury were initially reported to
NHTSA, it would be appropriate to discontinue the requirenent to update
the reports on incidents of death or injury one year after the incident
isinitially reported to the agency. In other words, updating would be
required for four quarters or less. W believe this approach would
reduce sone of the burden on manufacturers, and that the EWR program
woul d not be adversely affected by the absence of the information that
woul d no | onger be received after one year. Manufacturers that identify
a mssing VIN, TIN or conponent |ater than one (1) year after the
subm ssion of the initial report may submt an updated report of such
I ncident at their option.

Therefore, NHTSA is proposing to anend 49 CFR 579.28(f)(i) to read:

If a vehicle manufacturer is not aware of the VIN, or atire
manufacturer is not aware of the TIN, at the tinme the incident is
initially reported, the manufacturer shall submt an updated report
of such incident in its report covering the reporting period in
which the VINor TINis identified. A manufacturer need not submt
an updated report if the VINor TINis identified by the
manuf acturer in a reporting period that is nore than one year |ater
than the initial report to NHTSA

The agency further proposes to anend 49 CFR 579.28(f)(ii) to read:

| f a manufacturer indicated code 99 in its report because a
system or conponent had not been identified in the claimor notice
that led to the report, and the manufacturer becones aware during a
subsequent cal endar quarter that one or nore of the specified
systens or conponents allegedly contributed to the incident, the
manuf acturer shall submt an updated report of such incident inits
report covering the reporting period in which the invol ved specified
systen(s) or conponent(s) is (are) identified. A manufacturer need
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not submt an updated report if the systen(s) or conponent(s) is
(are) identified by the manufacturer in a reporting period that is
nore than one year later than the initial report to NHTSA.

We seek comments on our proposal to limt the requirenent to update
I ncidents of death and injury identified in clains and notices received
by the manufacturer up to one year after the incident is received by
t he agency.

I V. Request for Comments
How Do | Prepare and Submt Conments?

Your comments nust be witten and in English. To ensure that your
coments are correctly filed in the docket, please include the docket
nunber of this docunent in your conments.

Your comments nust not be nore than 15 pages |ong (49 CFR 553. 21).
We established this [imt to encourage you to wite your primary
comments in a concise fashion. However, you nmay attach necessary
addi tional docunments to your comments. There is no limt on the length
of the attachnents.

Pl ease submit two copies of your comments, including the
attachnments, to Docket Managenent at the address shown at the beginning
of this docunent, under ADDRESSES. You may al so submt your comments
el ectronically to the docket follow ng the steps outlined under
ADDRESSES.

How Can | Be Sure That My Comments Were Recei ved?

I f you wi sh Docket Managenent to notify you upon its receipt of
your commrents, enclose a self-addressed, stanped postcard in the
envel ope contai ning your comments. Upon receiving your coments, Docket
Managenent will return the postcard by nmail.

How Do | Submt Confidential Business Information?

If you wish to submt any information under a cl ai m of
confidentiality, you should submt the following to the Chief Counsel
(NCC-110) at the address given at the beginning of this docunent under
t he headi ng FOR FURTHER | NFORVATI ON CONTACT: (1) A conplete copy of the
subm ssion; (2) a redacted copy of the subm ssion with the confidential
i nformation renoved; and (3) either a second conpl ete copy or those
portions of the subm ssion containing the material for which
confidential treatnent is clained and any additional information that
you deeminportant to the Chief Counsel's consideration of your
confidentiality claim A request for confidential treatnent that
conplies with 49 CFR part 512 nust acconpany the conpl ete subm ssion
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provided to the Chief Counsel. For further information, submtters who
plan to request confidential treatnent for any portion of their

subm ssions are advised to review 49 CFR part 512, particularly those
sections relating to docunent subm ssion requirenents. Failure to
adhere to the requirenents of part 512 may result in the rel ease of
confidential information to the public docket. In addition, you should
submt two copies fromwhich you have del eted the clainmed confidenti al
busi ness information, to Docket Managenment at the address given at the
begi nni ng of this docunent under ADDRESSES.

WIlIl the Agency Consider Late Comments?

W will consider all comments that Docket Managenent receives
before the close of business on the coment closing date indicated at
the beginning of this notice under DATES. In accordance with our
policies, to the extent possible, we wll also consider coments that
Docket Managenent receives after the specified comment closing date. |f
Docket Managenent receives a conmment too late for us to consider in
devel oping the final rule, we will consider that cormment as an informa
suggestion for future rul emaki ng acti on.

How Can | Read the Comments Submtted by O her Peopl e?

You may read the coments recei ved by Docket Managenent at the
address and tines given near the beginning of this docunent under
ADDRESSES.

You may al so see the comments on the Internet. To read the coments
on the Internet, take the follow ng steps:

(1) Go to the Docket Managenent System (DMS) Wb page of the
Departnment of Transportation (http://dns. dot. gov/).

(2) On that page, click on " “search.'
(3) On the next page (http://dnms.dot.gov/search/), type in the

four-digit docket nunber shown at the heading of this docunent.
Exanpl e: if the docket nunber were °~~ NHTSA-2001-1234,'' you would type
T 1234,

(4) After typing the docket nunber, click on " “search."'’

(5) The next page contains docket summary information for the
docket you selected. Cick on the cormments you wi sh to see.

You may downl oad the conmments. The comments are inmaged docunents,
in either TIFF or PDF format. Please note that even after the comment
closing date, we will continue to file relevant information in the
docket as it becones avail able. Further, sone people may submt |ate
comrents. Accordingly, we
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reconmmend that you periodically search the docket for new materi al
V. Privacy Act Statenent

Anyone is able to search the electronic formof all coments
received into any of our dockets by the nane of the individual
submtting the cooment (or signing the comrent, if submtted on behal f
of an associ ati on, business, |abor union, etc.). You may review DOT' s
conpl ete Privacy Act Statenent in the Federal Register published on
April 11, 2000 (65 FR 19477) or you may visit http://dnms. dot.gov.

VI . Rul emaki ng Anal yses and Noti ces
A. Regul atory Policies and Procedures

Executive Order 12866, "~ Regulatory Planning and Review' (58 FR
51735, COctober 4, 1993) provides for naking determ nations whether a
regul atory action is “significant'' and therefore subject to Ofice of
Managenent and Budget (QOVB) review and to the requirenents of the
Executive Order. The Order defines as " “significant regulatory action'
as one that is likely to result in a rule that may:

(1) Have an annual effect on the econony of $100 nmillion or nore or
adversely affect in a material way the econony, a sector of the
econony, productivity, conpetition, jobs, the environnment, public
health or safety, or State, local, or tribal governments or
comuni ti es;

(2) Create a serious inconsistency or otherwise interfere with an
action taken or planned by another agency;

(3) Materially alter the budgetary inpact of entitlenents, grants,
user fees, or loan prograns or the rights and obligations of recipients
t hereof; or

(4) Raise novel legal or policy issues arising out of |egal
mandates, the President's priorities, or the principles set forth in
t he Executive Order.

Thi s docunent was not reviewed under E.O 12866 or the Departnent
of Transportation's regulatory policies and procedures. This rul emaki ng
action is not significant under Departnent of Transportation policies
and procedures. The inpacts of this proposed rule are expected to be so
mnimal as not to warrant preparation of a full regulatory eval uation
because this proposal would alleviate sone of the burden on
manuf acturers to provide EWR reports by elimnating the requirenent to
submt copies of product evaluation field reports, nodifying the
definition of a fire, nodifying a ~ Fuel Systens'' category for nedi um
heavy trucks and buses, and tenporally limting the requirenent to
update reports on incidents of death and injury.
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B. Regulatory Flexibility Act

The Regul atory Flexibility Act (RFA) of 1980 (5 U S.C. 601 et seq.)
requi res agencies to evaluate the potential effects of their proposed
and final rules on small businesses, snmall organizations and snal |
governnental jurisdictions. Section 605 of the RFA allows an agency to
certify arule, inlieu of preparing an analysis, if the proposed
rul emaki ng i s not expected to have a significant econom c inpact on a
substantial nunber of small entities.

This proposed rule would affect all EWR manufacturers, of which
there are currently about 540. NHTSA estimates that a majority of these
EVWR manufacturers are small entities. Therefore, NHTSA has determ ned
that this proposed rule would have an i npact on a substantial nunber of
small entities.

However, NHTSA has determ ned that the inpact on the entities
affected by the proposed rule would not be significant. This notice
proposes to elimnate the reporting of product evaluation field
reports, revise the definition of fire, nodify the reporting of fuel
systens for nmedi um heavy vehicles and buses, and limt the time period
for required updates to a few data elenents in reports of deaths and
injuries. The effect of these proposed changes would be to reduce
annual reporting costs to manufacturers. The proposed nodification
relating to reporting of fuel systens on nedi um heavy vehicl es and
buses would entail a small first-year cost for nmanufacturers of those
vehicles to change their respective systens. NHTSA expects the inpact
of the proposed rule would be a reduction in the paperwork burden for
EVWR manuf acturers. NHTSA asserts that the econom c inpact of the
reduction in paperwork, if any, would be mnimal and entirely
beneficial to small EWR manufacturers. Accordingly, | certify that this
proposed rule would not have a significant econom c inpact on a
substantial nunber of small entities.

C. Executive Order 13132 (Federalism

Executive Order 13132 on " "Federalismi' requires us to devel op an
account abl e process to ensure " "neaningful and tinmely input by State
and local officials in the devel opnent of " “regulatory policies that
have federalisminplications.'' The Executive Order defines this phrase
to include regulations " "that have substantial direct effects on the
States, on the relationship between the national governnent and the
States, or on the distribution of power and responsibilities anong the

various | evels of governnment.'' The agency has anal yzed this proposed
rule in accordance with the principles and criteria set forth in
Executive Order 13132 and has determned that it wll not have

sufficient federalisminplications to warrant consultation with State
and | ocal officials or the preparation of a federalismsumary i npact
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statenent. The changes proposed in this docunent only affect a rule
that regul ates the manufacturers of notor vehicles and notor vehicle
equi pnent, whi ch does not have substantial direct effect on the States,
on the relationship between the national governnent and the States, or
on the distribution of power and responsibilities anong the various

| evel s of governnment, as specified in Executive O der 13132.

D. Unfunded Mandat es Reform Act

The Unfunded Mandates Reform Act of 1995 (Pub. L. 104-4) requires
agencies to prepare a witten assessnent of the costs, benefits, and
ot her effects of proposed or final rules that include a Federal nandate
likely to result in expenditures by State, local or tribal governnents,
in the aggregate, or by the private sector, of nore than $100 mllion
annual |y (adjusted annually for inflation with base year of 1995). The
Final Rule did not have unfunded mandates inplications. 67 FR 49263
(July 30, 2002). Today's proposal would alleviate sonme of the burden
for manufacturers to provide EWR reports by elimnating the requirenent
to submt copies of product evaluation field reports, nodifying the
definition of a fire, nodifying a ~ Fuel Systens'' category for nedi um
heavy trucks and buses, and tenporally limting the requirenent to
update reports on incidents of death and injury.

E. Executive Order 12988 (Civil Justice Reform

Pursuant to Executive Order 12988, " "Civil Justice Reform ' \12\
t he agency has consi dered whether this proposed rule wuld have any
retroactive effect. W conclude that it would not have a retroactive or
preenptive effect, and judicial review of it may be obtai ned pursuant
to 5 U S C 702. That section does not require that a petition for
reconsi deration be filed prior to seeking judicial review

F. Paperwork Reduction Act

Today' s proposal would not increase the burden of reporting EWR
data by manufacturers of notor vehicles and notor vehicle equi pnent.
The proposal
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does not create new information collection requirenents, as that term
Is defined by the Ofice of Managenent and Budget (OVB) in 5 CFR part
1320. To the extent that this proposed rule inplicates the Paperwork
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Reduction Act, we will rely upon our previous clearance from OMVB. To
obtain a three-year clearance for information collection for the EWR
rul e, NHTSA published a Paperwork Reduction Act notice on April 27,
2005 pursuant to the requirenents of that Act (44 U S.C. 3501 et seq.).
We received clearance from OMB on February 24, 2006, which wll expire
on February 29, 2008. The cl earance nunber is 2127-0616. The anendnents
proposed by this docunment do not increase the burdens on manufacturers
of notor vehicles and notor vehicle equi pnment covered by the

I nformati on cl earance.

G Executive O der 13045

Executive Order 13045 applies to any rule that: (1) Is determ ned
to be " “economically significant'' as defined under E. O 12866, and (2)
concerns an environnental, health or safety risk that NHTSA has reason
to believe may have a di sproportionate effect on children. If the
regul atory action neets both criteria, we nust evaluate the
environnmental health or safety effects of the planned rule on children,
and explain why the planned regulation is preferable to other
potentially effective and reasonably feasible alternatives considered
by us.

This rulemaking is not economcally significant.

H. Regul ation lIdentifier Nunber (RI'N)

The Departnent of Transportation assigns a regulation identifier
nunber (RIN) to each regulatory action listed in the Unified Agenda of
Federal Regul ations. The Reqgul atory Information Service Center
publ i shes the Unified Agenda in or about April and October of each
year. You may use the RIN contained in the heading at the begi nning of
this docunent to find this action in the Unified Agenda.

| . Plain Language

Executive Order 12866 requires each agency to wite all rules in
pl ai n | anguage. Application of the principles of plain |anguage
I ncl udes consideration of the foll ow ng questions:
Have we organi zed the material to suit the public's needs?
Are the requirenents in the rule clearly stated?
Does the rule contain technical |anguage or jargon that
isn't clear?
Wuld a different format (grouping and order of sections,
use of headi ngs, paragraphing) nmake the rule easier to understand?
Wul d nore (but shorter) sections be better?
Could we inprove clarity by adding tables, lists or
di agrans?
What el se could we do to nmake the rule easier to
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under st and?
I f you have any responses to these questions, please include them
I n your conments on this proposal.

J. Data Quality Act

Section 515 of the FY 2001 Treasury and General Governnent
Appropriations Act (Pub. L. 106-554, section 515, codified at 44 U S. C.
3516 historical and statutory note), commonly referred to as the Data
Quality Act, directed OVB to establish governnent-w de standards in the
form of guidelines designed to maximze the ""quality,’

““objectivity,'" “Cwutility,'" and “integrity'' of information that
Federal agencies dissemnate to the public. As noted in the EWR final
rule (67 FR 45822), NHTSA has reviewed its data coll ection, generation,
and di ssem nation processes in order to ensure that agency information
neets the standards articulated in the OMB and DOT gui delines. The
changes proposed by today's docunent would alleviate sone of the burden
for manufacturers to provide EWR reports by elimnating the requirenent
to submt copies of product evaluation field reports, nodifying the
definition of a fire, nodifying a ~ Fuel Systens'' category for nedi um
heavy trucks and buses, and tenporally limting the requirenent to
update reports on incidents of death and injury.

Li st of Subjects in 49 CFR Part 579

| nports, Motor vehicle safety, Mtor vehicles, Reporting and
recor dkeepi ng requirenents.

Proposed Regul atory Text

In consideration of the foregoing, 49 CFR chapter V is proposed to
be anended as foll ows:

PART 579-- REPCRTI NG OF | NFORMATI ON AND COVMUNI CATI ONS ABOUT
POTENTI AL DEFECTS

1. The authority citation for part 579 continues to read as
fol | ows:

Authority: Sec. 3, Pub. L. 106-414, 114 Stat. 1800 (49 U.S.C
30102-103, 30112, 30117-121, 30166-167); delegation of authority at
49 CFR 1. 50.

Subpart A--Gener al

2. Amend Sec. 579.4(c) to revise the definition of "~ "fire'' and
add the definition of " product evaluation report'', in al phabetical
order, to read as follows:
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Sec. 579.4 Term nol ogy.

*x * * % %

(c) Oher terms. * * *
* * * % *

Fire nmeans conbustion or burning of material in or froma vehicle
as evidenced by flanme. The termal so includes, but is not limted to,
thermal events and fire rel ated phenonena such as snoke and nelting,
but does not include events and phenonena associated with a normally
functioning vehicle such as conbustion of fuel within an engine or
exhaust from an engi ne.

* * * * *

Product evaluation report neans a field report prepared by, and
contai ning the observations or comrents of, a manufacturer's enpl oyee
who is required to submt the report concerning the operation or
performance of a vehicle or child restraint systemas a condition of
t he enpl oyee's personal use of that vehicle or child restraint system
but who has no responsibility with respect to engineering or technical
anal ysis of the subjects nentioned in the report.

* * * * *

Subpart C--Reporting of Early Warning I nformation

3. Arend Sec. 579.21 to revise the first sentence of paragraph (d)
to read as foll ows:

Sec. 579.21 Reporting requirenments for manufacturers of 500 or nore
| i ght vehicles annually.

* * * * *

(d) Copies of field reports. For all |ight vehicles manufactured
during a nodel year covered by the reporting period and the nine nodel
years prior to the earliest nodel year in the reporting period, a copy
of each field report (other than a deal er report or a product
eval uation report) involving one or nore of the systens or conponents
Identified in paragraph (b)(2) of this section, or fire, or rollover,
cont ai ni ng any assessnent of an alleged failure, malfunction, |ack of
durability, or other performance problem of a notor vehicle or item of
not or vehi cl e equi pnment (including any part thereof) that is originated
by an enpl oyee or representative of the manufacturer and that the
manuf acturer received during a reporting period. * * *

4. Amend Sec. 579.22 to revise the first sentence of paragraph
(b)(2) and the first
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sentence of paragraph (d) to read as foll ows:

Sec. 579.22 Reporting requirenents for manufacturers of 500 or nore
medi um heavy vehicl es and buses annual | y.

* * * * *

(b)***

(1)***

(2) For each incident described in paragraph (b)(1) of this
section, the manufacturer shall separately report the make, nodel,
nodel year, and VIN of the nedi um heavy vehicle or bus, the incident
date, the nunber of deaths, the nunmber of injuries for incidents
occurring in the United States, the State or foreign country where the
I nci dent occurred, each system or conponent of the vehicle that
all egedly contributed to the incident, and whether the incident
involved a fire or rollover, coded as follows: 01 steering system 02
suspensi on system 03 service brake system hydraulic, 04 service brake
system air, 05 parking brake, 06 engi ne and engi ne cooling system 07
fuel system gasoline, 08 fuel system diesel, 09 fuel system other/
unknown, 10 power train, 11 electrical, 12 exterior lighting, 13
visibility, 14 air bags, 15 seat belts, 16 structure, 17 latch, 18
vehi cl e speed control, 19 tires, 20 wheels, 21 trailer hitch, 22 seats,
23 fire, 24 rollover, 98 where a system or conponent not covered by
categories 01 through 22 is specified in the claimor notice, and 99
where no system or conponent of the vehicle is specified in the claim
or notice. * * *

* * * * *

(d) Copies of field reports. For all nedium heavy vehicles and
buses manufactured during a nodel year covered by the reporting period
and the nine nodel years prior to the earliest nodel year in the
reporting period, a copy of each field report (other than a deal er
report or a product evaluation report) involving one or nore of the
systens or conponents identified in paragraph (b)(2) of this section,
or fire, or rollover, containing any assessnent of an alleged failure,
mal function, lack of durability, or other performance problemof a
notor vehicle or itemof notor vehicle equipnent (including any part
thereof) that is originated by an enpl oyee or representative of the
manuf acturer and that the manufacturer received during a reporting
period. * * *

5. Arend Sec. 579.23 to revise the first sentence of paragraph (d)
to read as foll ows:

Sec. 579.23 Reporting requirenents for manufacturers of 500 or nore
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not orcycl es annual | y.

* * * % %

(d) Copies of field reports. For all notorcycles manufactured
during a nodel year covered by the reporting period and the nine nodel
years prior to the earliest nodel year in the reporting period, a copy
of each field report (other than a dealer report or a product
eval uation report) involving one or nore of the systens or conponents
identified in paragraph (b)(2) of this section or fire, containing any
assessnent of an alleged failure, malfunction, |ack of durability, or
ot her performance problemof a notorcycle or itemof notor vehicle
equi pnent (including any part thereof) that is originated by an
enpl oyee or representative of the manufacturer and that the
manuf acturer received during a reporting period. * * *

6. Anend Sec. 579.24 to revise the first sentence of paragraph (d)
to read as foll ows:

Sec. 579.24 Reporting requirenents for manufacturers of 500 or nore
trailers annually.

*x * * * *

(d) Copies of field reports. For all trailers manufactured during a
nodel year covered by the reporting period and the nine nodel years
prior to the earliest nodel year in the reporting period, a copy of
each field report (other than a dealer report or a product eval uation
report) involving one or nore of the systens or conponents identified
I n paragraph (b)(2) of this section or fire, containing any assessnent
of an alleged failure, malfunction, |lack of durability, or other
performance problemof a trailer or itemof notor vehicle equi prent
(including any part thereof) that is originated by an enpl oyee or
representative of the manufacturer and that the manufacturer received
during a reporting period. * * *

7. Amend Sec. 579.25 to revise the first sentence of paragraph (d)
to read as foll ows:

Sec. 579.25 Reporting requirenents for manufacturers of child
restraint systens.

* * * * *

(d) Copies of field reports. For all child restraint systens
manuf act ured during a production year covered by the reporting period
and the four production years prior to the earliest production year in
the reporting period, a copy of each field report (other than a deal er
report or a product evaluation report) involving one or nore of the
systens or conponents identified in paragraph (b)(2) of this section,
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contai ni ng any assessnent of an alleged failure, malfunction, |ack of
durability, or other performance problemof a child restraint system
(including any part thereof) that is originated by an enpl oyee or
representative of the manufacturer and that the manufacturer received
during a reporting period. * * *

8. Amend Sec. 579.28 to revise paragraphs (f)(2)(i) and (f)(2)(ii)
to read as foll ows:

Sec. 579.28 Due date of reports and other m scell aneous provisions.

* * * %

(f)

(1)

(2) * ok ok

(i) If a vehicle manufacturer is not aware of the VIN, or atire
manufacturer is not aware of the TIN, at the tine the incident is
initially reported, the manufacturer shall submt an updated report of
such incident in its report covering the reporting period in which the
VIN or TINis identified. A manufacturer need not submt an updated
report if the VINor TINis identified by the manufacturer in a
reporting period that is nore than one year later than the initial
report to NHTSA

(i1) If a manufacturer indicated code 99 in its report because a
system or conponent had not been identified in the claimor notice that
led to the report, and the manufacturer becones aware during a
subsequent cal endar quarter that one or nore of the specified systens
or conponents allegedly contributed to the incident, the manufacturer
shal |l submit an updated report of such incident in its report covering
the reporting period in which the invol ved specified systen(s) or
conmponent (s) is (are) identified. A manufacturer need not submt an
updated report if the systen(s) or conponent(s) is(are) identified by
the manufacturer in a reporting period that is nore than one year |ater
than the initial report to NHTSA

* * * % *

* X %
*
*

| ssued on: August 28, 2006.
Daniel C. Smth,
Associ ate Adm nistrator for Enforcenent.
[ FR Doc. E6-14580 Filed 8-31-06; 8:45 anj

Bl LLI NG CODE 4910-59-P
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