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CONSUMER PRODUCT SAFETY COW SS| ON

16 CFR Parts 1500 and 1507

Amendnent to Fireworks Safety Standards; Advance Notice of
Proposed Rul enaki ng; Request for Commrents and | nformation

AGENCY: Consumer Product Safety Comm ssion.

ACTI ON:  Advance notice of proposed rul emaking.

SUVWMARY: The Conm ssion is considering whether there may be a need to
update and strengthen its regulation of fireworks devices. This advance
notice of proposed rulemaking (" ANPR ') initiates a rul emaki ng
proceedi ng under the Federal Hazardous Substances Act (" FHSA '). The
Comm ssion is soliciting witten conments concerning the risks of

I njury associated with fireworks that do not conply with the current
fireworks device regulations, the regulatory options discussed in this
notice, other possible ways to address these risks, and the economc

I npacts of the various regulatory alternatives. The Conm ssion al so
invites interested persons to submt an existing standard, or a
statenment of intent to nodify or develop a voluntary standard, to
address the risk of injury described in this notice.\1\

\' 1\ Comm ssi oner Thomas H More filed a statenent which is
avai l able fromthe Ofice of the Secretary or on the Conm ssion's
Wb site at http://ww. cpsc. gov.

DATES: Witten comments and subm ssions in response to this notice nust

be received by Septenber 11, 2006.

ADDRESSES: Comments should be e-nmiled to cpsc-os@psc. gov. Comments
shoul d be captioned " FI REWORKS ANPR.'' Comrents nmay al so be mail ed,
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preferably in five copies, to the Ofice of the Secretary, Consuner
Product Safety Conmm ssion, Room 502, 4330 East-Wst H ghway, Bethesda,
Maryl and 20814, or delivered to the sane address (tel ephone (301) 504-
0800). Comments also may be filed by facsimle to (301)504-0127.

FOR FURTHER | NFORVATI ON CONTACT: Barbara E. Parisi, Ofice of CGeneral
Counsel, Consuner Product Safety Conm ssion, 4330 East-Wst H ghway,
Bet hesda, Maryl and 20814; tel ephone (301) 504-7879 or e-nail:
bpari si @psc. gov.

SUPPLEMENTARY | NFORMATI ON:
A. Background

On May 14, 1973, the Consuner Product Safety Comm ssion, pursuant
to section 30(a) of the Consumer Product Safety Act (CPSA) (15 U.S. C
2079(a)), assumed responsibility for and adm nistration of the FHSA On
Sept enber 27, 1973 (38 FR 27012), the Conm ssion transferred existing
fireworks regul ati ons under the FHSA from 21 CFR parts 191 and 191d to
16 CFR parts 1500 and 1507.

In addition to these mandatory CPSC regul ati ons, the Anerican
Fi rewor ks Standards Laboratory (AFSL) has devel oped vol untary standards
pertaining to firewrks. The AFSL standards incorporate both CPSC and
Departnent of Transportation regulations as well as a nunber of
st andards devel oped by AFSL that are in addition to Federal
requi rements. AFSL is an independent, non-profit corporation that was
established in 1989 by menbers of the fireworks industry. It is
adm ni stered by a 12-nmenber Board of Directors representing conpanies
that manufacture or inport firewrks into the United States. Currently,
AFSL has approximately 140 U.S. inporter nenbers in its program AFSL
tests firewdrks in China for its nenbers prior to exportation to the
United States. O her testing organi zations offer simlar services in
China, generally following the AFSL standards or close variation.

B. The Product

A firecracker is a device consisting of an expl osive pyrotechnic
conposition in a fused container with the primary function of producing
an audi ble effect. The term "fireworks devices'' includes firecrackers
and ot her devices using a pyrotechnic conposition which when ignited
produce visual and sonetinmes audi ble effects. Fireworks devices include
consuner fireworks, which are requlated by the CPSC, and professional/
di splay firewrks, which fall under the jurisdiction of the Bureau of
Al cohol , Tobacco, Firearns and Expl osives. Consuner fireworks generally
fall into the followng twelve device classifications: (1) Conbination
Itens; (2) Conets, Mnes and Shells; (3) Firecrackers; (4) Fountains;
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(5 Gound Spinners and Chasers; (6) Specialty Itens; (7) Party, Trick
and Toy Snoke

[ [ Page 39250]]

Devi ces; (8) Rel oadable Tube Aerial Shells; (9) Roman Candl es; (10) Sky
Rockets, M ssiles, and Helicopters; (11) Hand-held Sparkling Devices;
and (12) Wheels.

According to a June 27th 2005 press release fromthe U S. Census
Bureau, the value of fireworks inported fromChina into the United
States in 2004 was $164.2 million. This represented the bul k of al
US firework inports ($172.5 million). By conparison, U S. exports of
fireworks cane to just $14.3 mllion.

The CPSC staff regularly sanples fireworks inports and tests these
sanples to determ ne conpliance with the regulations set forth in 16
CFR Part 1507. Wi le the overall percentage rate of conpliance of
tested fireworks remained relatively steady in the years 2002 through
2004 (71% 73% and 72%, the conpliance rate dropped to just 59% of
the fireworks tested in 2005. Fireworks that had been certified to the
AFSL voluntary standard enjoyed a significantly higher percentage of
conpliance with CPSC standards, i.e., 83% conpliance in 2005.

C. The Risk of Injury

In the past few years, there has been an increase in the estimted
nunber of injuries due to fireworks devices. In the Conm ssion's 2005
Fi rewor ks Annual Report, fireworks devices were involved in an
estimated 10,800 injuries requiring treatnent in U S. hospital
ener gency departnents, as conpared to 9,600 in 2004, 9,300 in 2003, and
8,000 in 2002. According to that report, the Conm ssion had reports of
four deaths associated with fireworks during 2005. During 2004, the
Commi ssion received reports of eight deaths associated with fireworks.
During a one nonth special study between June 18, 2005 and July 18,
2005, an estimated 6,500 fireworks related injuries were treated in
U. S. hospital energency departnents \2\ (conpared with 6,600 injuries
In the 2004 special study and 6,800 injuries during the 2003 speci al
study peri od).

\2\ 95 percent confidence interval 4,900--8, 100.

The results of the one-nonth special study conducted in 2005 by
CPSC staff showed that: injuries to children were a major conponent of
total firewrks-related injuries with children under 15 accounting for
45 percent of the estimated injuries; children and young adul ts under
20 had 55 percent of the estimated injuries; there were an esti mated
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100 injuries at public fireworks displays; the parts of the body nost
often injured were hands (estimated 2,000 injuries), eyes (1,600
injuries) and the head, face and ear (1,300 injuries); and nore than
hal f of the injuries involved burns. Burns were the nost common injury
to all parts of the body except the eyes, where contusions,

| acerations, and foreign bodies in the eye occurred nore frequently.

D. Relevant Statutory Provisions

Thi s advance notice of proposed rulemaking initiates a rul emaki ng
proceedi ng under the FHSA. Section 3 of the FHSA specifies the
procedure the Comm ssion follows to issue a nandatory consumer product
safety standard. The Comm ssion commences the rul emaking by issuing an
ANPR, which nust identify the product and the risk of injury, summarize
regul atory alternatives, and invite coments or suggested standards
fromthe public. 15 U S. C. 1262(f). After considering any coments
submtted in response to the ANPR, the Commi ssion will decide whether
to issue a proposed rule and a prelimnary regulatory analysis in
accordance wth section 3(h) of the FHSA

| f a proposed rule is issued, the Comm ssion would then consi der
the comments received in response to the proposed rule in deciding
whet her to issue a final rule and a final regulatory analysis. 15
U S . C 1262(i).

Addi tionally, Section 10 of the FHSA provides the Conm ssion with
authority to " “pronulgate regulations for the efficient enforcenent of
[the FHSA].'' One option the Conm ssion has under this provision is to
Issue a rule requiring mandatory certification to the fireworks device
regul ati ons of the FHSA

E. Existing Standards

The Conm ssion regul ates fireworks devices under the Federal
Hazar dous Substances Act (" FHSA"'). 15 U S. C. 1261-1278. Under its
current regul ations, the Comm ssion has declared certain fireworks
devices to be "~ banned hazardous substances.'' 16 CFR Parts
1500. 17(a)(3), (8), (9, (11) and (12). Oher fireworks devi ces nust
nmeet specific requirenents to avoid being classified as banned
hazar dous substances. 16 CFR Part 1507. Comm ssion regul ations al so
prescribe specific warnings required on various |egal fireworks
devi ces, 16 CFR 1500.14(b)(7), and designate the size and | ocation of
t hese warnings. 16 CFR 1500. 121.

The Anerican Fireworks Standards Laboratory (AFSL) devel oped
performance and | abeling standards for twelve categories of consuner
fireworks devices. These twelve categories are: (1) Conbination itens;
(2) conmets, mnes, and shells; (3) firecrackers; (4) fountains; (5)
ground spinners and chasers; (6) specialty itens; (7) party, trick, and
toy snoke devices; (8) reloadable tube aerial shells; (9) roman
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candl es; (10) sky rockets, mssiles, and helicopters; (11) hand-held
sparkling devices; and (12) wheels. According to AFSL, the standards
wer e devel oped by a Standards Committee representing various segments
of the fireworks industry, Federal and state regulatory authorities,
consuners, and technical experts. The AFSL standards incorporate both
CPSC and Departnent of Transportation mandatory regul ations as well as
a nunber of standards devel oped by AFSL that are in addition to Federal
requi renents.

The Departnent of Transportation incorporates by reference the
Aneri can Pyrotechnics Association Standard 87-1 (° Standard'') as part
of its regulations. The Standard applies to fireworks devices,
pyrotechnic articles, and novelties for entertai nment purposes, and is
desi gned to enabl e manufacturers, inporters and distributors of
fireworks and novelties to provide their custoners with products that
can be transported and used safely and w t hout unreasonabl e ri sk.

F. Regul atory and Non- Regul atory Alternatives To Address the Ri sks of
Injury

One or nore of the followng alternatives could be used to reduce
the identified risks associated wth fireworks devices.

1. Mandatory Certification. The Conm ssion could issue a rule
requi ring mandatory certification to the fireworks device regul ations
of the FHSA. This woul d encourage manufacturers to conduct testing or
make use of independent testing | aboratories as a basis for
certification.

2. Mandatory Standard. The Conm ssion could issue a rule specifying
certain additional requirenents fireworks devices nust neet. The
Commission is required to invite any person to submt to the Comm ssion
an existing standard or a portion of a standard as a proposed
regul ati on under section 2(q)(1) or section 3(e) of the Federal
Hazar dous Substances Act. (15 U . S. C. 1262(f)(5)). If the Conmm ssion
determ nes that any standard submtted to it in response to this
invitation if pronulgated (in whole, in part, or in conbination with
any other standard submtted to the Conm ssion) as a regul ati on under
the FHSA woul d elim nate or adequately reduce the risk of injury, the
Commi ssi on may publish the standard, in whole, in part, or in such
conmbi nati on and wi th nonmateri al
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nodi fi cati ons, as a proposed regulation. (15 U S. C. 1262(g)(1)).

3. Reliance on Voluntary Standard. The Conmission is required to
consider voluntary standards in its mandatory rul emaki ng. Specifically,
the Commssion is required to invite any person to submt to the
Comm ssion a statenent of intention to nodify or develop a voluntary
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standard to address a risk of injury together with a description of a
plan to nodify or develop the standard. (15 U . S.C. 1262(f)(6)). If the
Comm ssion determ nes that conpliance with a standard submtted to it
In response to this invitation is likely to result in the elimnation
or adequate reduction of the risk of injury identified in the notice,
and it is likely that there will be substantial conpliance with such
standard, then the Comm ssion nust term nate the proceeding to

pronmul gate a regul ati on and publish a notice in the Federal Register
whi ch includes the determ nation of the Conm ssion and notifies the
public that the Commi ssion will rely on the voluntary standard to
elimnate or reduce the risk of injury. Before relying upon any
voluntary standard, the Conm ssion nust afford interested parties a
reasonabl e opportunity to submt witten comments regardi ng such
standard. The Comm ssion nust consider such coments in making any
determ nation regarding reliance on the involved voluntary standard.

4. Corrective Actions Under Section 15 of the FHSA. The Comm ssi on
has authority under section 15 of the FHSA, 15 U. S.C. 1274, to pursue
corrective actions on a case-by-case basis if the Conm ssion determn nes
that a product constitutes a banned hazardous substance.

G Request for Information and Comrents

I n accordance with section 3(f) of the FHSA, the Comm ssion
solicits:

1. Witten comments with respect to the risk of injury identified
by the Conm ssi on.

2. Witten comments regarding the regulatory alternatives being
consi dered and ot her possible alternatives for addressing the risk.

3. Any existing standard or portion of a standard which could be
I ssued as a proposed regul ation.

4. A statenent of intention to nodify or develop a voluntary
standard to address the risk of injury discussed in this notice, along
with a description of a plan (including a schedule) to do so.

In addition, the Comnmssion is interested in receiving information
about the testing that is conducted on fireworks before they are
di stributed, the costs associated with testing, and the inpact that
testing has on both conpliance with the CPSC mandatory fireworks device
regul ati ons and on injuries.

Comment s should be e-mailed to cpsc-os@psc. gov. and shoul d be

captioned "~ FI REWORKS ANPR '' Comments may al so be mailed, preferably
in five copies, to the Ofice of the Secretary, Consumer Product Safety
Commi ssi on, Room 502, 4330 East-Wst H ghway, Bethesda, MD 20814, or
delivered to the sane address (tel ephone (301) 504-0800). Comrents al so
may be filed by telefacsimle to (301) 504-0127. Al coments and
subm ssi ons shoul d be received no | ater than Septenber 11, 2006.
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Dated: July 5, 2006.
Todd A. Stevenson,

Secretary, Consunmer Product Safety Commi ssion.
[ FR Doc. E6-10881 Filed 7-11-06; 8:45 am

Bl LLI NG CODE 6355-01-P
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