FR Doc 06-3319

[ Federal Register: April 28, 2006 (Volunme 71, Nunber 82)]

[ Proposed Rul es]

[ Page 25103-25117]

From the Federal Register Online via GPO Access [wai S. access. gpo. gov]
[ DOCI D: f r 28ap06- 19]

[ [ Page 25103]]

DEPARTMENT OF ENERGY
O fice of Energy Efficiency and Renewabl e Ener gy
10 CFR Part 431

[ Docket No. EE- RM TP- 99- 450]
RIN No. 1904- AB64

Energy Efficiency Program for Commercial and | ndustri al

Equi prent: Efficiency Certification, Conpliance, and Enforcenent

Requi renments for Commercial Heating, Air Conditioning and Water Heating
Equi pnent

AGENCY: O fice of Energy Efficiency and Renewabl e Energy, Departnent of
Ener gy.

ACTI ON:  Suppl enental notice of proposed rul emaki ng.

SUVMARY: I n a notice of proposed rul emaki ng published Decenber 13,
1999, (NOPR) the Departnent of Energy (DOE or the Departnent) proposed
to adopt (1) energy conservation requirenents that the Energy Policy
and Conservation Act, as anended, (EPCA or the Act) specifically
mandated for commercial warmair furnaces, and (2) provisions applying
generally to covered commercial heating, air conditioning and water
heati ng equi pment, including furnaces, (collectively referred to as
““comercial HVAC & WH equi pnent' ') to assure their conpliance with
EPCA requirenments. On October 21, 2004, DCE adopted a final rule

I ncorporating the requirenents for furnaces but only certain of the
general provisions proposed for commercial HVAC & WH equi pnent. As to
the latter, the Departnent did not adopt the NOPR s proposals for
manuf acturers to use to determ ne and certify conpliance, and or nost
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of its enforcenent proposals, which renmain under consideration. These

I ncl ude proposal s about manufacturers' use of testing and cal cul ati on
nmet hods to rate the efficiency of their equipnent, the role of

vol untary independent certification prograns in assuring the accuracy
of the ratings, and the testing reginen and criteria that DOE woul d use
i n enforcenent proceedi ngs, which are the subjects of today's notice.
The Departnent is now soliciting comments on several additional
proposed options that DOE is now considering for the rule.

In addition, the Energy Policy Act of 2005, Public Law 109-58,
(EPACT 2005) created a new category of covered equi pment and set forth
definitions, test procedures, and energy conservation standards for
very |l arge commercial package air conditioning and heating equi pnent.
The Departnent has codified the definitions and energy conservation
standards in Title 10, Code of Federal Regulations, Part 431. 70 FR
60407 (COctober 18, 2005). The Departnent is applying to that equi pnent
the proposed conpliance and enforcenent requirenents that are the
subj ect of this supplenental notice. (The Departnent notes that the
recent anmendnents to EPCA set forth in EPACT 2005 do not otherw se
affect the issues raised in today's notice.)

DATES. The Departnent will accept comments regardi ng today's proposals
until June 12, 2006.

ADDRESSES: You may submt comments, identified by docket nunber EE-RM
TP-99-450 and/or RIN nunber 1904- AB64, by any of the foll ow ng nethods:
Federal eRul emaking Portal: http://ww.regulations.gov.

Fol l ow the instructions for submtting conments.

E-mail: commerci al -- HVACandWH - rul e@e. doe. gov. | ncl ude
EE- RM TP- 99- 450 and/ or RI N nunber 1904- AB64 in the subject line of the
nessage.

Mai | : Ms. Brenda Edwards-Jones, U.S. Departnent of Energy,
Bui | di ng Technol ogi es Program Muil stop EE-2J, Reopening Notice for
Efficiency Certification and Enforcenent of Air Conditioning and Water
Heating Products, EE-RM TP-99-450 and/or RIN 1904- AB64, 1000
| ndependence Avenue, SW, Washington, DC 20585-0121. Tel ephone: (202)
586-2945. Pl ease submt one signed paper original.
Hand Delivery/ Courier: Ms. Brenda Edwards-Jones, U. S.
Department of Energy, Building Technol ogi es Program Room 1J-018, 1000
| ndependence Avenue, SW, Washi ngton, DC 20585.

I nstructions: Al subm ssions received nust include the agency nane
and docket nunber or Regul atory Information Nunmber (RIN) for this
rul emaki ng. For detailed instructions on submtting comments and
additional information on the rul emaki ng process, see section |V of
this docunent (Subm ssion of Comments).

Docket: For access to the docket to read background docunents or
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coments received, go to the U S. Departnent of Energy, Forrestal
Bui | di ng, Room 1J-018 (Resource Room of the Buil ding Technol ogi es
Progranm), 1000 | ndependence Avenue, SW, Washi ngton, DC, (202) 586-
9127, between 9 a.m and 4 p.m, Mnday through Friday, except Federal
hol i days. Pl ease call M. Brenda Edwards-Jones at the above tel ephone
nunber for additional information regarding visiting the Resource Room
Pl ease note: The Departnent's Freedom of |nformation Readi ng Room
(formerly Room 1E-190 at the Forrestal Building) is no |onger housing
rul emaki ng materials. The docket will also be posted to the Federal
Docket Managenent Systemthrough the Federal eRul enaking Porta
(http://ww.regul ations. gov

) after the comment period closes. You can al so

el ectronically obtain a copy of this notice and rel ated background
docunents from DCE' s Buil di ng Technol ogies Programis Wb site at the
following URL address: http://ww. eere. energy. gov/ buil dings/

appl i ance--standards/ notices--rules.htm.

FOR FURTHER | NFORVATI ON CONTACT: Janes Raba, U.S. Departnent of Energy,
O fice of Energy Efficiency and Renewabl e Energy, Ml Station, EE-2J,
1000 | ndependence Avenue, SW, Washi ngton, DC 20585-0121, (202) 586-
8654. E-mail: jimraba@e.doe.gov. Thomas DePriest, U S. Departnent of
Energy, O fice of the General Counsel, GC-72, 1000 | ndependence Avenue,
SW, Washi ngton, DC 20585, (202) 586-9507, E-mail

Thomas. DePri est @gq. doe. gov.

SUPPLEMENTARY | NFORMATI ON:

| . Background
[1. Discussion
A. Methods for Manufacturers To Foll ow To Determ ne Energy
Efficiency Ratings of Their Equi pnent
Backgr ound
General Standards for Testing by Manufacturers
Test Sanpling by a VICP Parti ci pant
Criteria for AEDM Val i dati on and Use of AEDMs
Vol untary Industry Certification Prograns (VI CPs)
Backgr ound
General Standards for Testing by a VICP
Determning the Validity of Manufacturers' Efficiency Ratings
Manuf act urer Chal | enges of Equi pnent Ratings
VI CP Reporting to the Departnent
Enf or cenent by the Depart nment
Enf or cenent Testi ng-- Gener al

POORONEIAE®DNRE
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2. Enforcenment Testing--Defective Units and Retention of Sanple
Units

3. Enforcenent of Design Standards

D. Concl usi on
I11. Procedural Requirenents
Revi ew Under Executive Order 12866
Revi ew Under the Regulatory Flexibility Act
Revi ew Under the Paperwork Reduction Act
Revi ew Under the National Environnmental Policy Act
Revi ew Under Executive Order 13132
Revi ew Under Executive Order 12988
Revi ew Under the Unfunded Mandates Reform Act of 1995.
Revi ew Under the Treasury and General Governnent
Appropriations Act, 1999

IOTMTMOOm>
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| . Review Under Executive Order 12630

J. Review Under the Treasury and General Governnent
Appropriations Act, 2001

K. Revi ew Under Executive Order 13211

L. Review Under Section 32 of the Federal Energy Adm nistration
Act of 1974
V. Subm ssion of Comments
V. Approval of the Ofice of the Secretary

| . Background

The Energy Policy and Conservation Act (EPCA or the Act) (42 U S. C
6311-6316) establishes energy conservation requirenents for certain
commerci al and industrial equipnent. For comrercial heating,
ventilating, air conditioning and water heating (HVAC & WH equi pnent,
EPCA provi des energy conservation standards and authorizes the
Departnent of Energy (DOE or Departnent) to amend these standards. (42
U S.C 6313(a)) The Act also provides test procedures for this
equi pnent, and authorizes the Departnent to anend these test
procedures. (42 U.S.C. 6314(a)) Finally, EPCA authorizes the Secretary
to i npl enment these energy conservation requirenents by issuing the
necessary rules requiring manufacturers of covered commercial and
i ndustrial equipnment to submit information and reports, and taking
enforcenment action. (42 U . S.C. 6316(hb))

As indicated in the SUVWARY above, the notice of proposed
rul emaki ng (NOPR) included proposed rules covering manufacturers'
conpliance with energy conservation requirenents for all conmmerci al
HVAC and VWH equi pnent and DOE enforcenent of these requirenents. 64 FR
69598 (Decenber 13, 1999). Specifically, the Departnent proposed
nmet hods for manufacturers to use to inplenent the DOE test procedures
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to determne the efficiency or energy use ratings of this equipnent, 64
FR at 69602-06 and 69612- 14, procedures for certifying such ratings to
t he Departnment, 64 FR at 69604, 69614-16, and criteria and procedures
for enforcenent actions by the Departnent for alleged violations of
energy conservation standards, 64 FR at 69605, 69616-18.

On January 27, 2000, DCE convened a public hearing to receive oral
comrents on the proposed rule. The Departnent al so received witten
statenents in advance of the hearing and witten comments after the
heari ng. These oral comrents and witten subm ssions, as well as the
Departnent's further review of the proposed rule, raised the issues
addressed in today's suppl enental notice of proposed rul emaki ng
(SNOPR). While still considering adoption of the proposals contained in
the NOPR, the Departnent seeks comment on the alternative | anguage and
options that it is proposing in this SNOPR. The DOE wi shes to enphasi ze
that it will continue to consider for adoption all of the proposals set
forth in the NOPR and t he SNOPR

The Departnent al so notes that the proposed rul e | anguage in
today' s SNOPR, which would be incorporated into Title 10 Code of
Federal Regulations (10 CFR Part 431), uses subpart designations and
section nunbers that correspond to those used in the NOPR However,
since the issuance of the NOPR, the Departnent has reorganized and
renunbered the rules in part 431. It did so, first in the final rule
for furnaces and commerci al HVAC and WH equi pnent, referred to above,
69 FR 61916 (Cctober 21, 2004), and nore recently in a final rule to
I ncorporate certain requirenents contained in EPACT 2005. 70 FR 60407
(Cct ober 18, 2005).

The Departnent has retained the subpart designation and nunberi ng
approach it used in the NOPR to facilitate stakehol der conparison of
the NOPR proposals with today's proposals. Wen the Departnent adopts a
final rule that addresses the issues raised by the NOPR and this SNOPR
it wll base the structure and nunbering of the provisions in that rule
on part 431 as it exists at that tine. Gven the current structure of
part 431, DOE anticipates that it would include provisions as to
conpliance determ nation for commercial HVAC and VWH equi pnent in
subpart J, and for enforcenent in subpart U See 10 CFR Part 431
subparts J and K (2005) and 70 FR at 60416. Today's proposals woul d not
affect the recent amendnents to part 431 that incorporated requirenents
cont ai ned in EPACT 2005. 70 FR 60407. Rather these proposals would add
to, but not replace or alter, provisions currently in part 431.

Finally, sections 136(a)(3), 136(b)(5), and 136(f)(1) of EPACT 2005
anmend sections 340(8), 342(a), and 343(a)(4) respectively, of EPCA 42
US C 6311(8), 6313(a), and 6314(a)(4) to add definitions, energy
conservation standards, and test procedures, respectively, for very
| arge commerci al package air-conditioning and heating equi pnent rated
at or above 240,000 and bel ow 760,000 British thermal units per hour
(Btu/h) cooling capacity. The Departnent has incorporated the new EPCA
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ener gy conservation standards and definitions under subpart F of 10 CFR
part 431. 70 FR 60415. In particular, the Departnent inserted a
definition of "~ “very large commercial package air-conditioning and
heati ng equi pnent'' into Sec. 431.92 of 10 CFR part 431. Thus, that
equi pnment is now included in the equi pnent covered by this rul emaking.

I1. Discussion

A. Methods for Manufacturers To Follow To Determ ne Energy Efficiency
Rati ngs of Their Equi pnment

1. Background

In the NOPR, the Departnent proposed to require manufacturers to
determne initially the efficiency of each of their types of commerci al
HVAC and VWH equi pnent either by testing the equi pnent \1\ using the
appl i cabl e DOE test procedure, or by calculating the efficiency of the
equi pnment through use of an alternative efficiency determ nation nethod
(AEDM). To use an AEDM a manufacturer would have to establish the
AEDM s validity through the follow ng process: (1) Apply the AEDMto a
limted nunber of basic nodels to calculate their efficiency, (2)
measure the efficiency of these sane basic nodels by testing them and
(3) conpare the test results with the cal culations. The proposed rul e
woul d al | ow manufacturers to participate in Voluntary Industry
Certification Prograns (VICPs) to help establish the accuracy of
manuf acturer efficiency ratings and their conpliance wth Federal
efficiency standards. Firns participating in VICPs woul d be subject to
| ess stringent requirenents for test sanpling of equi pnent and for
determ ning the validity of AEDMs than firns that did not participate
in VICPs.

\'1\ The Departnent commonly refers to such testing as
““certification testing.'' Under DCE s regul ati ons for consuner
appliances in 10 CFR Part 430, each manufacturer nust certify to DOE
the efficiency rating of each of its basic nodels, and manufacturer
generally derives that rating fromtesting it perforns to determ ne
initially the nodel's rating. The Departnent contenpl ates adopti on
of this sanme schene for comrercial HVAC and VWH equi pnent.

2. General Standards for Testing by Manufacturers

Section 431.481(b) of the proposed rule contains general
requirenents for certification testing and for testing to validate
AEDMs for comrercial HVAC and WH equi pnent. Paragraph (3) of that
section states that such testing nust "~ "[meet industry standards for
the accuracy of testing and of rating results for the equi pnent being
tested * * *.'' 64 FR at 69612. In its comments, the Gas Appliance
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Manuf acturers Associ ation (GAMA) asserts that the neaning of the term
“Tindustry standards'' is unclear. (GAMA, No. 3 at 4) \2\

\2\ A notation in the form "~GAMA, No. 3 at 4'' identifies a
written comment DOE received in this rul emaking after issuance of
the NOPR This notation refers to a coment (1) by GAMA, (2) in
docunment nunber 3 in the docket in this matter, and (3) appearing at
page 4 of document nunber 3.

[[ Page 25105]]

This provision is designed to require that neasurenents perforned
during testing neet the industry standards for accuracy that exist at
the tinme a test is performed. Although the term  "industry standards'
may appear vague, DOCE believes specific nunerical criteria would be
I nappropriate in the rule because industry nmeasurenent standards can
vary for different test procedures and types of equi pnent, and over
time. The Departnent's intent is that "~ “industry standards'' as it uses
that termin the proposed regul ati on woul d be evi denced by sources such
as accuracy requirenents in applicable test procedures and in ratings
of measurenent equi pnent, and would require, for exanple, that
nmeasur enent s conducted under DCE test procedures be perforned using the
| abor at ory- grade equi pnent, calibration standards and nethods that
represent the " "best practices'' used in the industry. In sum the
Departnent woul d require each manufacturer to performthe testing so as
to mnimze measurenent uncertainty, in accordance with currently
accepted i ndustry neasurenent practices.

The Departnment is proposing a revision to proposed Sec.
431.481(b) (3) that would incorporate these concepts, and that woul d
make clear that the rule is referring to neasurenent accuracy. The
revi sed | anguage DOE is considering would elimnate the reference to
““rating results'' and add the term ~nmeasurenent accuracy.'' The DOE
solicits public comment on the alternative proposal that if a
manuf acturer tests a basic nodel to determne its efficiency or to
validate an AEDM it nust neet industry standards for the neasurenent
accuracy of testing for the equi pnent being tested including accuracy
requi renents in applicable test procedures, accuracy achi eved by
| abor at ory- grade equi pnent, and the accuracy of calibration standards.
3. Test Sampling by a VICP Partici pant

In the NOPR the Departnent proposed in Sec. 431.483 that when a
manuf acturer not participating in a VICP tests equi pnent under the
regul ations, it would have to use a test sanpling procedure simlar to
what DCE requires in 10 CFR Part 430 for consuner appliances. 64 FR at
69613. By contrast, DOE proposed no specific sanpling procedure for
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testing by VICP participants, and instead proposed that when a
participant tests a basic nodel it "~ nust use statistically valid and
accurate nmethods to arrive at the efficiency rating of such basic
nodel .'' 64 FR at 69613 (proposed Sec. 431.482(b)). The Depart nent
proposed | ess stringent requirenments for initially establishing the
efficiency of equi pnment fromVICP participants because, unlike the
equi pnent of non-participants, the efficiency ratings of their

equi pnment woul d be subject to verification and ot her oversight by the
VI CP.

The Departnent continues to believe that VICP participants shoul d
be subject to |l ess stringent test sanpling requirenents than non-
participants and that they should have substantial discretion to choose
a sanpling plan. Neverthel ess, upon further consideration DOE believes
the "~ “statistically valid and accurate nmethods'' standard for testing
by VICP participants may be too vague. Furthernore, the goal of any
testing to deternmine a basic nodel's rating is to give reasonable
assurance that the rating accurately reflects on average the efficiency
of all units sold, and the regul ati ons should require that
manuf acturers' testing progranms neet this standard. Therefore, the
Departnent is proposing to revise proposed Sec. 431.482(b) as foll ows:

A VICP participant that tests a basic nodel pursuant to this
subpart nust use statistically valid and accurate nethods to arrive
at the efficiency rating of the tested basic nodel. Such nethods
must gi ve reasonabl e assurance that the manufacturer's efficiency
rating for a basic nodel does not exceed the nean energy efficiency
of the population for that basic nodel.
4. Criteria for AEDM Validation and Use of AEDMs

An AEDM is a nethod for determning the efficiency of equi pnent by
nmeans of a calculation, rather than by testing the equipnment. In the
NOPR, the Departnent proposed in Sec. 431.481(a) to allow each
manuf acturer to determne the efficiency of each of its commercial HVAC
and WH basic nodels either by testing the nodel or by using an
appropriate AEDM 64 FR at 69612. A manufacturer could use an AEDM t hat
met certain general criteria and had been validated (i.e., the
manuf act urer had established its accuracy). 64 FR at 69612-13.
Val i dation of an AEDM by a manufacturer not participating in a VICP
woul d be based on conparing the efficiency ratings derived fromtesting
three or nore basic nodels with the efficiency ratings derived from
applying the AEDMto those sanme basic nodels. A VICP participant woul d
have to make such a conparison for one or nore basic nodels. \Wen a
manuf act urer nmade the conparison for two or nore basic nodels, the
proposed rule would permt use of the AEDMonly if the average
efficiency rating, derived fromapplying the AEDMto these basic
nodel s, is within one percent of the average rating derived from
testing them and if the AEDM and testing results are wthin five
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percent of each other for each of the basic nodels. (See proposed
Sec. Sec. 431.482(c) and 431.483(b), 64 FR at 69613.) For VICP
participants who nade the conparison for only one basic nodel, the
Departnent proposed that the difference between the AEDM and test
results nust be within one percent for the AEDMto be valid. (See
proposed Sec. 431.482(c), 64 FR at 69613.)

In its comments, the California Energy Conm ssion (CEC) objects to
the five-percent provision. It appears to assert that DOE shoul d not
permt use of an AEDM unl ess the AEDM produces the sanme results as
testing. The CEC also clains that the proposed AEDM provi si ons woul d
all ow use of an AEDMto rate each basic nodel at a |level up to five
percent higher than test results for that nodel would warrant, and that
this would unfairly penalize manufacturers who base their ratings on
physi cal testing, which CEC asserts is the preferred nethod. (CEC, No.
7 at 8)

The Departnent believes that sone of CEC s concerns may have nerit,
and, upon further consideration, also has other concerns about the
proposed provisions for validating AEDMs. First, as stated above, the
proposed rule would permt VICP participants to validate an AEDM by
conmparing AEDM and test results for only one basic nodel. The
Depart nent now questions whether such a |imted conparison provides a
sufficient basis for concluding that an AEDM i s accurate.

Second, the Departnent is concerned about the possibility that use
of AEDMs under the proposed rule could result in overrating equi pnent.
The five-percent criterion provides that when a manufacturer vali dates
an AEDM by applying it to nore than one basic nodel, it nust predict an
efficiency for each that is within plus or mnus 5 percent of the test
results for that nodel. This neans that the proposal would allow an
AEDM to have a range of uncertainty of 10 percent, and a built-in
potential for overrating and under-rating of five percent each. This
may all ow too great a potential for overrating, and may al so raise
guestions about the accuracy of ratings. The proposed tol erances for
val i dati ng AEDMs, coupled with the lack of limtations on the basic
nodel s that manufacturers can use for such validation, also nmay create
potential for abuses in using AEDMs. A manufacturer

[[ Page 25106]]

could, for exanple, validate an AEDM based on compari son of AEDM
results and test results for a group of basic nodels that consists of a
hi gh-sel l i ng nodel for which the AEDM produces a rating five percent
above results fromtesting, and | owselling basic nodels,
unrepresentative of those generally sold by the manufacturer, that the
AEDM under-rates by off-setting anounts. As the CEC indicates, in such
a situation the proposed rule would not preclude the manufacturer from
using the AEDM result to rate the high-selling basic nodel at a | evel
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five percent above the level of the test results for that basic nodel.
In addition, the manufacturer's use of the AEDMto cal cul ate the
efficiency of other relatively high-selling basic nodels could result
in their being overrated as well. Such overrating could cause
substantial sales in violation of Federal energy conservation
standards, and result in substantially nore energy use than the

st andar ds contenpl at e.

No evidence presented thus far in this proceeding contradicts the
Departnent's reason for proposing to allow AEDVMs, nanely that the
potentially |large nunber of basic nodels for conmercial equipnent
warrants use of AEDMs to mitigate the test burden on manufacturers. 64
FR at 69604. Thus, the Departnent is not inclined to require, as CEC
suggested, that AEDME al ways produce the sane results as testing. This
would virtually elimnate their use, since it is extrenely difficult to
devel op an anal ytical nodel which has that degree of accuracy.

The DCE is considering, however, adoption of alternatives to sone
of the proposed provisions concerning AEDVs in order to address the
ot her issues that CEC rai sed and the concerns di scussed above that the
Depart ment now has about these provisions. Several of these
alternatives concern the requirenents for validating AEDMs and are
desi gned to address concerns about accuracy in the initial ratings of
covered equi pnrent. The use of an AEDM to determ ne the energy
efficiency of a basic nodel of covered equipnent is already one step
renoved froman actual neasurenent of that equipnent, and it is
essential that the AEDM produce a reliable result.

First, the Departnent is considering a requirenent that VICP
participants validate their AEDMs by conparing test results and AEDM
results for three or nore basic nodels, as the NOPR proposed for non-
participants. This is an alternative to the proposal that VICP
participants validate their AEDMs by conparing results for one or nore
basi ¢ nodel s. Mat hemati cal or conputer-based sinmulations, such as
AEDMs, are nost reliable when validated over a range of conditions,
rat her than for one condition. Wien a manufacturer validates an AEDM
for only one basic nodel, applying the AEDMto other nodels is an
extrapol ation of that single basic nodel, with an uncertain
reliability. By contrast, validation of an AEDM by reference to three
basi ¢ nodel s woul d enconpass a range of conditions, and establish its
accuracy over a w der range of variables. This would hel p ensure that
each AEDM accurately reflects variations anong the basic nodels it
covers. Three validation points is also the m ni mum nunber needed to
establish or verify a sinmulation that reflects a non-linear correlation
anong variables. This is the nost comon correl ati on anong vari abl es,

I ncluding those that affect the efficiency of equipnent. In sum
requiring VICP participants to validate AEDMs using three basic nodels
rat her than one should permt nore accurate verification of their
AEDVE, shoul d i nprove the accuracy of their AEDMresults, and would
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still limt the testing burden because DOE woul d not be requiring
testing for many basic nodels. Although verification testing would
provide an incentive to VICP participants to use accurate AEDMs, this
I ncentive mght not offset the risk that use of AEDMs val i dated by
reference to a single point would result in inaccurate initial

equi pnent ratings. Finally, given the greater risk of inaccurate

rati ngs fromuse of a single validation point, the Departnent believes
it may be unreasonable to allow VICP participants to use only one
val i dation point while requiring non-participants to use at | east

t hr ee.

Second, the Departnent is considering a requirenent that, for any
basi ¢ nodel used to validate an AEDM the predicted efficiency
cal cul ated from applying the AEDM nust be within two percent of the
test results for that basic nodel, instead of five percent as proposed
I n the NOPR Adoption of today's proposal would nean that an AEDM coul d
have a range of error of no nore than four percent, and a potential for
overrating of two percent. For ratings derived fromtesting, the
Departnent is proposing that the rating nmust either have approxi mately
a 95-percent degree of confidence (for non-VICP participants) \3\ or be
generated by nethods that give reasonable assurance that it does not
exceed the nean for the popul ation of the equi prent (for VICP
participants). Gven these requirenents, the NOPR proposal to allow an
AEDM t o have an error of five percent for the validation points could
provi de too nuch potential for an AEDMto produce erroneous results. To
reduce this possibility, the AEDM shoul d be as accurate as practicable
for the validation points. A tolerance band of 2 percent
appears sufficient to allow for a reasonabl e anmobunt of neasurenent
uncertainty and nodeling error.

\3\ This confidence limt requirenment would not pernmt a
manufacturer to rate any equi pnment at a higher efficiency or |ower
energy use than the nean of test neasurenents for that equipnent.
The requirenment would not, for exanple, provide a five-percent
"“tolerance'' that would allow a nodel to be rated five percent
above test results. Rather the requirenent that a rating be at or
above the 95-percent confidence limt is a statistical test as to
the accuracy of a rating, and woul d sonetines require a manufacturer
to rate equi pnent below the |evel of the mean of the test sanple.

Third, DOE is considering a requirenment that the basic nodels a
manuf acturer uses to validate an AEDM nust be the manufacturer's
hi ghest-sel | i ng basic nodels to which the AEDM coul d apply. Such a
requi renent woul d reduce the likelihood that a manufacturer could
val i date an AEDM usi ng | ow sal es-vol une equi pnent and then apply it to
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hi gh- sal es-vol une equi pnrent, and woul d prevent a manufacturer from
neeting the validation requirenents for average accuracy by overrating
a high-selling basic nodel and under-rating of one or nore |owselling
nodels. It would al so give greater assurance that each manufacturer's
AEDM's) woul d represent the characteristics of equipnent it comonly
sells.[FEDREG [ VOL] *[/ VOL] [ NO *[/ NO| [ DATE] *[ /

DATE] [ PRORULES] [ PRORULE] [ PREAMB] [ AGENCY] *[ / AGENCY] [ SUBJECT] *[ /

SUBJECT] [ / PREAMB] [ SUPLI NF] [ HED] * [ / HED]

Fourth, DOE is considering the option of requiring that a
manuf acturer, for any basic nodel it tests in order to validate an
AEDM rate the efficiency of that basic nodel using the test results
(not AEDM results). This would preclude a manufacturer from using an
AEDM to rate equi pnent at a higher level than the validation test
results permt. The proposed rule was not intended to give a
manuf acturer a choice between using existing AEDM and test results.

Rat her, the purpose of allow ng use of an AEDMto cal cul ate efficiency
is to relieve the undue burdens DCE understood would result froma
requi rement that manufacturers do efficiency testing on every basic
nodel of commercial HVAC and WH equi pnent. Thus, there is no
justification for permtting a manufacturer to use an AEDMto rate a
basi ¢ nodel for which it has already determ ned the efficiency rating
t hrough testing.

This requirenent, in conbination with the requirenents the
Departnent is considering that all manufacturers use at |east three
basi ¢ nodels to validate each of their AEDMs, and use the highest-
sel ling basic nodels to which

[ [ Page 25107]]

t he AEDM coul d apply, would have the effect of requiring that a
manufacturer rate its three highest-selling basic nodels based on
testing rather than use of AEDMs. This would help ensure nore accurate
ratings for the high-selling nodels. Requiring a manufacturer to rate
only the highest-selling basic nodels based on testing would still
allow the intended benefit fromthe use of AEDMs because | ower-selling
basi ¢ nodels are relatively nunerous, and therefore represent a
substantial testing burden.

Fifth, because the Departnent is al so concerned about the general
potential for manipulating AEDMs to overrate equi prment, DOE is
considering the addition of general |anguage to its regulations to
prohi bit a manufacturer from know ngly using an AEDMto overrate the
efficiency of a basic nodel. For exanple, this provision wuld preclude
a manufacturer fromusing an AEDM after a basic nobdel has been tested,
to create a higher rating than is warranted by the test results.

The Departnent is proposing several changes to the regul ation
| anguage in the NOPR, to inplenent the foregoing five proposals. As
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presented in this SNOPR, DCE proposes to include a new Sec. 431.481(c)
and del etion of proposed Sec. Sec. 431.482(c) and 431.483(b)(1). The
new par agraph woul d require a manufacturer that uses an AEDM under this
subpart to validate it as follows: (i) Using the AEDM the manufacturer
must cal cul ate the efficiency of three or nore of its basic nodel s,

whi ch must be the manufacturer's highest-selling basic nodels to which
the AEDM apply; (ii) the manufacturer nust test each of these basic
nodel s in accordance with Sec. 431.481(b) of this subpart, and either
Sec. 431.482(b) or 431.483(a), whichever is applicable; and (iii) the
predi cted efficiency calculated for each such basic nodel from
application of the AEDM nust be within two percent of the efficiency
determ ned fromtesting that basic nodel, and the average of the

predi cted efficiencies calculated for the tested basic nodels nust be
within one percent of the average of the efficiencies determned from
testing these basic nodels.

The DCE al so proposes to add | anguage to proposed Sec. 431.481(a)
to provide that a manufacturer nust determne and rate the efficiency
of a basic nodel fromtest results if it has tested that basic nodel to
val idate an AEDM In addition, DCE would add a new paragraph (4) to
Sec. 431.481(c) that would prohibit a manufacturer from know ngly
using an AEDMto overrate the efficiency of a basic nodel.

The Departnent is al so considering, and requests comrent on, a
nunber of other alternatives to the NOPR s proposals on AEDMs. Wth
regard to validation of an AEDM the Departnent is concerned about
whet her the perm ssible deviations it is considering between test
results and AEDM results are at the proper levels. In addition to
considering the all owance of a two-percent deviation for any single
basi ¢ nodel used to validate an AEDM as set forth above, and five
percent as proposed in the NOPR, the Departnent is al so considering
whet her sone | evel between those figures is nore appropriate. The DCE
al so is concerned that these |l evels and the one-percent average
deviation for all basic nodels used to validate an AEDM may be too
generous and may underestimate the | evels of accuracy an AEDM can
achi eve. Therefore, DOE is al so considering adoption of an average
perm ssi bl e devi ati on between test and AEDM results of 0.5 percent,

I nstead of the one percent proposed in the NOPR, with a maxi num
perm ssi bl e devi ation of one percent for any given basic nodel.

Wth regard to the proposal to prohibit a manufacturer from
know ngly using an AEDM to overrate equi pnent, the Departnent is
concerned that other ways may exist in which a manufacturer seeking to
evade energy conservation requirenments under EPCA could m suse an AEDM
For exanple, a manufacturer mght use an AEDM t hat provi des accurate
ratings for the nodels used for validation, but overrates other nodels.
Thus, as an alternative to the proposed general |anguage to prohibit
use of an AEDM to overrate equi pnment, the Departnent is considering
broader | anguage that would prohibit "~ “using an AEDMto circunvent
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appl i cabl e requi renents."

As previously stated, the effect of certain alternative options
described in this notice would be to require each manufacturer to
determne fromtesting the efficiency ratings of at least its three
hi ghest-sel l i ng basic nodels. The Departnent is concerned that such a
requi renent mght be viewed as arbitrary, since it would apply to each
manuf acturer regardless of its size and the nunber of basic nodels it
produces. The Departnent's reason for proposing to allow use of AEDMs- -
to reduce the testing burden on manufacturers that produce nunerous
basi ¢ nodel s of commrercial HVAC and WH equi pnent--cuts two ways in this
respect. First, it could support requiring each manufacturer to perform
a uni form mninmm anount of testing, and as a result allow ng
manuf acturers of |arge nunbers of basic nodels to use AEDMs to rate a
| arger proportion and nunber of their nodels. But second, it could also
support requiring each manufacturer to test the same proportion of its
basi ¢ nodels, with manufacturers of |arge nunbers of basic nodels
testing nore nodel s than manufacturers of fewer basic nodels. This
woul d still reduce the test burden of manufacturers of |arger nunbers
of nodels far below what it would be if DOE prohibited use of AEDM.
Moreover, it mght be unreasonable for the Departnent to require in
effect that the three highest-selling basic nodels be tested, for
exanple, by both a firmfor which those basic nodels constitute forty
percent of production and a firmfor which they are ten percent of
production. For these reasons, DOE is al so considering adoption of one
or nore of the follow ng approaches for a manufacturer to followin
testing its highest selling basic nodels: (1) A manufacturer woul d
determne fromtesting the ratings for sone m ni mum proportion of its
total number of basic nodels, (2) a manufacturer would deternine from
testing the ratings of basic nodels that account for sonme m ni num
proportion of its sales, or (3) a manufacturer would determ ne from
testing the rating of each basic nbdel that exceeds a certain
percentage of its overall sales. For any of these approaches it adopts,
the Departnment would specify the applicable proportion or percentage in
the final rule. The Departnent is undecided as to what these figures
woul d be, but is considering a proportion in the range of one-third to
two-thirds and 15 to 40 percent for the first and second approaches,
respectively, and three to ten percent for the third. The Departnent
specifically requests comment on this issue.

B. Voluntary Industry Certification Prograns (VICPs)

1. Background

As discussed in nore detail in the NOPR, the VICP is a voluntary
program (usually run by a trade association) that collects,
di ssem nates and verifies infornmation as to the performance of one or
nore types of equi pnent. 64 FR at 69603. The Departnent proposed that
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manuf acturers could participate in DCE-approved VICPs to help assure
that the manufacturers' efficiency ratings are accurate and conply with
appl i cabl e requirenents. The DCE al so proposed the features that a VICP
woul d need to have in order to receive DOE approval. The program woul d
have to include, for exanple, collection and di ssem nation

[ [ Page 25108]]

of efficiency ratings for each basic nodel of equipnent, periodic
testing of each basic nodel to determ ne the accuracy of the
manufacturer's efficiency rating for the nodel, action when a

manuf acturer's rating was inconsistent with the test results, and
reporting of certain information to DOE. The NOPR al so addressed how
the organi zation operating a VICP could obtain DCE approval of the VICP
and the duration of that approval.

Sections B.2. through B.5., which follow, concern elenents that the
organi zati on operating the VICP would have to include in the VICP in
order to receive approval for the VICP from DOE. Section B.5. also
addresses the proposed requirenent that the organi zation operating an
approved VICP nust report changes in its programto the Departnent.

2. Ceneral Standards for Testing by a VICP

The NOPR proposed that verification testing under the VICP neet
"“industry standards for the accuracy * * * of rating results.'' 64 FR
at 69613. A simlar provision applicable to manufacturer testing, is
di scussed in section |Il.A 2. above. The GAMA i ndi cated that DCE should
explain what is nmeant by " “industry standards'' in this context. (GAMA,
No. 3 at 6) For the reasons discussed in section Il.A 2, the Departnent
I s proposing adoption in the final rule of |anguage on VICP observance
of industry standards in verification testing that is virtually
identical to the revised |language it is considering for manufacturer
testing. That | anguage, which woul d repl ace proposed section
431.484(a)(8), is as follows:

The programi's verification testing neets industry standards for the
measur enent accuracy of testing for the equi pnent being tested. This
I ncl udes accuracy requirenments in applicable test procedures, accuracy
achi eved by | aboratory-grade equi pnent, and the accuracy of calibration
st andar ds.

3. Determning the Validity of Manufacturers' Efficiency Ratings

Section 431.484 of the proposed rule would require a VICP to have
““an appropriate standard'' for determ ning whether a manufacturer's
clainmed efficiency rating for a product is valid. 64 FR at 69613. This
provi sion concerns two facets of verification of manufacturers' ratings
under a VICP. First, it applies to the nethod (such as a sanpling plan)
by which the organi zati on operating the VICP deternm nes a basic nodel's
efficiency fromthe verification testing it has conducted. Second, it
applies to the criteria (such as tol erances) that the organi zation
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operating the VICP uses when it conpares the manufacturer's rating for
a basic nodel to the efficiency that the organi zati on has determ ned
under the VICP, to decide whether the manufacturer's rating is valid.
The provision requires the use of nethods and criteria that are
sufficiently rigorous so as to give reasonabl e assurance that any
rating the organi zation finds valid under the VICP woul d, on average,
apply to all units of the nodel. The Departnent is concerned that an
“Tappropriate standard'' test for determning the validity of
manuf acturers' ratings may be overly vague, and that organizations
seeki ng approval from DOE of VICPs under the regul ati ons m ght not
under stand that these concepts are inplicit in the rule and m ght
subm t i nadequate prograns to DCE.

The Departnent al so expressed concern in the NOPR t hat
manuf acturers, knowing the criteria used under the VICP to verify the
accuracy of their efficiency ratings, mght systematically overrate
their equi pnent. 64 FR at 69605-06. Typically, the organi zations
operating the VICPs currently test one or at nost two units when doing
verification testing of a basic nodel under a VICP. If the efficiency
measured fromthe single unit, or fromthe average of the two units, is
wWithin a set percent (such as five percent) of the manufacturer's
rating for the basic nodel, the organi zation operating the VICP accepts
the manufacturer's rating as valid. To address the possibility that
manuf acturers participating in a VICP m ght systematically overrate
equi pnent by five percent or slightly less, so as to be able to pass
verification testing while claimng a higher rating than is warranted,
the Departnment proposed to require the organi zations operating the
VICPs to submt to the Departnent annually summary data on verification
test results under the VICP and the ratings of tested nodels. The
Departnment could then take action with respect to a particular VICP if
it appeared that systematic overrating of equi pment covered by that
VI CP had occurred. The Departnment is concerned that this approach m ght
address any overrating only prospectively and m ght be insufficient to
deter VICP participants fromoverrating their equi pnent.

To address these concerns, the Departnent is considering two
additions to the proposed rule. First, it is considering additional
| anguage to clarify what would constitute an "~ appropriate standard'
under a VICP for determning the validity of manufacturers' efficiency
rati ngs. Second, DOE is considering the option of adding criteria for
DCE approval of any VICP that would find a manufacturer's rating for a
basi ¢ nodel valid when the verification test results are wthin a given
percentage of the rating. These criteria would require that the VICP
i ncl ude the specific percentage(s) used, that the size of each
percentage relate to the equipnent to which it applies, and that the
organi zati on operating the VICP revise its programif, during any
cal endar year, it finds valid manufacturer ratings that average nore
t han one percent above the verification test results under the VI CP.
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Therefore, the Departnent is proposing substitute | anguage for
proposed Sec. 431.484(a)(9) of the NOPR The DOCE solicits public
coment on this alternative proposed | anguage.

The Departnent is al so considering, and seeks comment on, other
options to assure that VICPs operate under appropriate standards for
det er mi ni ng whet her manufacturers' efficiency ratings are valid. For
the efficiency figure fromverification testing of a basic nodel under
the VICP, DOE is considering a requirenent that such figure nust be
valid at the 95-percent confidence Iimt, or at sone other fixed
confidence |imt based on the inherent manufacturing variability or
nmeasur enent uncertainty for the equi pnent in question. If the
manuf acturer's rating were higher than that, the organi zati on operating
the VICP would have to find the rating invalid. (This is the sane
approach that would apply to testing by non-VICP participants.) For
conpari son under the VICP of the performance fromverification testing
with the manufacturer's rating of a basic nodel, the Departnent is also
considering a requirenment that, where the neasurenent under the VICP is
bel ow the manufacturer's rating (or above for an energy use rating),

t he organi zati on operating the VICP nust require the manufacturer to
justify its rating. Absent a satisfactory justification, the
manufacturer's rating would be invalid under the VICP. A satisfactory
justification would have to be based on ot her neasurenents of the
nodel 's efficiency, to show either or both of the following: (1) The
manufacturer's rating is valid at the 95-percent confidence limt, or
at sonme other fixed confidence limt based on the inherent
manufacturing variability or neasurenent uncertainty for the equi pnent
I n question (this would be
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t he sane approach applicable to testing by non-VICP participants); (2)
the verification test results fall wthin the | esser of tw standard
devi ati ons or 95 percent of the manufacturer's rating.

The Departnent is considering the types of verification
requi renents described in the previous paragraph for several reasons.
First, they mght provide greater assurance than is provided by the
proposals in the NOPR, or above in this notice, that organi zations
operating VICPs would use rigorous standards to verify manufacturer
rati ngs. Second, although certification testing requirenments for VICP
participants would still be less stringent than for non-participants,
such requirenents mght ensure that participants and non-participants
woul d be subjected to the sane type of standard. And finally, these
proposal s woul d provide clearer criteria for DOE to use in its
determ nati on of whether to approve a VI CP.
4. Manufacturer Chall enges of Equi pnrent Ratings

The CEC suggested that the Departnent add as a condition of its

http://a257.g.akamaitech.net/7/257/2422/01jan20061800/edocket.access.gpo.gov/2006/06-3319.htm (17 of 41) [10/05/2006 10:12:25 a.m.]



FR Doc 06-3319

approval that each VICP include a provision allowng a nmanufacturer to
chal | enge ratings by other manufacturers. (CEC, No. 7 at 6). It is
DOE' s understanding that, as stated by CEC, the existing program of the
Air-Conditioning & Refrigeration Institute (ARI) has |long all owed for
such chal l enges. The possibility of such chall enges nay deter
overstatenment of efficiency ratings, and therefore the Departnent is
proposing to add to the final rule the follow ng conditions set forth

i n proposed Sec. 431.484(a) for DOE approval of a VICP:

The program contains provisions under which each participating
manuf acturer can chall enge ratings submtted by other manufacturers,
which it believes to be in error.

5. VICP Reporting to the Departnent

As i1 ndi cated above, in the NOPR the Departnent proposed that each
organi zati on operating a VICP would have to report to DOE annually on
verification testing results under the VICP. Another proposed condition
of DOE approval of a VICP is that each basic nodel covered by a VICP be
tested under the program at | east once every five years. To enable the
DCE to nonitor conpliance with this latter requirenment, the Departnent
I s considering, and seeks comment on, a requirenent that each
organi zation operating a VICP report to DCE annually the nodel nunbers,
organi zed by type of equi pnrent and manufacturer, covered by the basic
nodel s it has tested during the previous twelve nonths.

Addressing the duration of DOE s approval of VICPs, proposed Sec.
431. 484(b) provides as foll ows:

Approval will remain in force for five years, unless materi al
changes occur in the program In the event of changes, the VICP nust
pronptly notify the Departmnent, which may then rescind or continue
t he approval .

The Departnent designed the second of these sentences to require
t he organi zati on operating any DCE-approved VICP to " "notify the
Departnent'' imredi ately whenever the organi zati on made any changes in
Its program so as to allow the Departnent to eval uate the changes and
to rescind approval of the programif such changes were naterial.
Because the word ~“pronptly'' mght be considered vague, and given the
obvi ous inportance to DCE of immedi ate receipt of information as to any
changes in an approved VICP, the Departnent is proposing inclusion of
the follow ng sentence in the final rule, in place of the second
sentence just quoted:

| f the organi zation operating an approved VI CP makes any changes
in its program the organization nmust notify the Departnment of such
changes within 30 days of their occurrence, and the Departnent may
then rescind or continue its approval.
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C. Enforcenent by the Departnent

1. Enforcenent Testing--General

Al t hough nost of the NOPR s proposed enforcenent provisions are
very simlar to those currently in 10 CFR parts 430 and 431 (for
consuner appliances and electric notors, respectively), the proposals
for enforcenent testing of commercial HVAC and WH equi pnent deviate in
a few significant respects fromthe enforcenent testing provisions now
in those parts. The Departnent proposed in the NOPR to test initially
two units of a basic nodel to determne its conpliance with the
appl i cabl e energy conservation standard, except that under certain
ci rcunst ances DOE would test one unit. 64 FR at 69616. The proposed
rule also provides that DOE would find the nodel to be in conpliance if
the average result for the two tested units (or the result fromtesting
a single unit) is 95 percent or nore of the applicable efficiency
standard, or 105 percent or |ess of an energy use standard. 64 FR at
69617. If the test results are outside the five-percent tolerance, and
woul d thereby result in a determ nation of non-conpliance, a
manuf acturer could elect to have DOE test one or two nore units. The
Department woul d then determ ne whether the nodel was in conpliance by
averaging the results fromboth rounds of testing, and then applying
the five-percent criterion. By contrast, parts 430 and 431 contenpl ate
an initial round of enforcenent testing of a mninmumof four or five
units, and a maxi nrum of 20, as well as application of sophisticated
statistical tests to determ ne whether the test results establish that
the basic nodel is out of conpliance.

In their coments, CEC and the Oregon Ofice of Energy (OOE) assert
that the proposed five-percent criterion provides insufficient
assurance of conpliance, stating that it would allow a nodel to be
found in conpliance even if each sanple unit tested at a | evel bel ow
the m ni mum standard. (CEC, No. 7 at 6-7 and 8-9, Tr.\4\ 139, 140-41;
OOE, Tr. 138, 141, 144) Upon further review of the proposed provisions
for enforcenentp testing, DOE believes this concern has substanti al
nmerit. In addition, by allow ng a basic nodel to pass so long as the
test results were no nore than five percent below the standard, this
provi sion appears to be considerably nore |l enient than part 430,
particularly in instances where the spread in test results is small.
The proposed net hodol ogy and nmuch small er sanple sizes mght also
provi de much | ess accurate results and a greater possibility of errors
t han the net hodol ogy in part 430.

\4\ ""Tr.''" followed by a nunber or nunbers, refers to a page or
pages in the transcript of the January 2000 heari ng.
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The CEC and OCE seemto be advocating that the Departnent revise
the enforcenent testing proposal to provide that a basic nodel would be
found in conpliance only if the nean of the nodel's enforcenent testing
results neets or exceeds the applicable standard. The Departnent is not
I nclined to adopt this approach because it could create too great a
ri sk of erroneously finding a manufacturer out of conpliance. As |ong
as the nmean of all units of a basic nodel (the " "population'') net or
exceeded the m ni rum standard, the basic nodel would be in conpliance
with the regulations. Froma statistical standpoint, for any given
basic nodel with a normal distribution of performance, half of the
units produced will performbetter than the nean for the popul ati on of
all units and half will performworse. Thus, if the nean performance of
the popul ation were at the standard | evel, the basic nodel would be in
conpliance but half of its units would be expected to perform above the
standard and hal f bel ow, and
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there woul d be a 50-percent chance that the nean of a test sanple would
be bel ow the standard. |If the DOE' s enforcenent rules were to provide
that a basic nodel would be found in conpliance only if the nean
performance of the test sanple was at or above the applicabl e standard,
t he Departnent woul d have a 50-percent chance of finding equi pnent out
of conpliance even if the nmean of its entire popul ation neets the
standard. The Departnent is reluctant to adopt rules that would entail
such a large risk of an incorrect decision of nonconpliance, since such
a decision would require a manufacturer to discontinue distribution of
t he equi pnent and subj ect the manufacturer to other renedial actions
and penal ti es.

The Departnent did not incorporate part 430's enforcenent testing
provi sions into the proposed rul e because of the significant
di fferences between consuner products and commerci al equi pnent. Each
manuf acturer of a consunmer appliance tends to produce a relatively
smal | nunber of basic nodels, each in a relatively large quantity. The
size of the product, as well as the cost of each unit, tend to be | ower
than comercial equipnent. At any tine, a sufficient nunber of units of
any residential equipnent nodel will likely be available to allow
sanple sizes to be |large. Thus, part 430 uses a statistical nethod that
Is nore rigorous than would be possible with snaller sanple sizes.
Specifically, the nethod of part 430 is based on a double sanple, with
a maxi mum sanpl e size of 20 units. The size of the conbined sanple
provi des a 95-percent confidence level in the accuracy of the sanple
mean. Under this nethod, the Departnent conputes an efficiency |evel
that constitutes a lower control limt. This level is based on the
appl i cabl e standard, the test sanple neasurenents, and the variance
anong these neasurenents, but can be no |l ower than five percent bel ow
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the standard. As long as the sanple nean is at |east equal to the | ower
control limt, DOE considers the basic nodel to be in conpliance.

Thi s approach hel ps to avoid fal se negative determ nations (i.e.
erroneously finding a basic nodel out of conpliance). By allow ng a
finding of conpliance in sone instances where the sanple nean of a
basic nodel is slightly Iower than the standard, it takes into account
situations where the sanple nean may be bel ow the standard even though
t he popul ation of the product is not. On the other hand, the rigorous
statistical basis for the enforcenent determ nation pronotes accurate
rati ngs by manufacturers, and provides sone control of overrating. This
I s because the enforcenent nethodol ogy creates a substantial risk for a
manuf acturer of a finding of non-conpliance where it produces a basic
nodel that clearly fails to neet the applicabl e standard.

On the other hand, it is the Departnent's understanding that each
manuf acturer of commercial HVAC and VWH equi pnent tends to produce a
| arge range of nodels, many of which it produces in small quantities.
Purchasers often select a nodel froma catalog to suit a specific
application, and sonme nodels are manufactured only on order. Commerci al
equi pnent is nore costly in general, and may al so be quite large in
size. Although not all of these factors apply to every nodel of
comrerci al HVAC and WH equi pnent, the enforcenent regul ations need to
take these market characteristics into account. Thus, sanple sizes of
up to 20 units, as provided in part 430, would generally be prohibitive
for comercial HVAC and WH equi pnent, and enforcenent testing
provi sions for this equipnment nust accommopbdate a sanple size as smal
as one. The NOPR proposals to test initially two units and to find a
basi ¢ nodel of equipnent in conpliance if test results were within five
percent of the applicable standard, were a response to these concerns.
But for the reasons stated above, the Departnent is now reconsidering
whet her these proposals are the best approach for addressing the
characteristics of commercial equipnent.

As an alternative to these proposals, the Departnment is now
considering for commercial HVAC and WH equi pnent an enforcenent testing
approach resenbling that in part 430. This approach woul d approxi nate
the statistical nethod used there, using snaller sanple sizes. Conpared
to the NOPR proposal, the sanple sizes would generally be | arger, DOCE
woul d do nore tests, and the pass/fail criterion would be nore
stringent. The Departnent believes this approach would provide nore
accurate results than the proposed nethod, and reduce the possibility
that DOE m ght erroneously find a basic nodel to be in or out of
conpliance. It would serve the goals of providing a fair and accurate
determ nation of the energy efficiency (or use) of the nodel being
tested, and of fairly balancing the manufacturer's risk of being
falsely found to be non-conpliant with the risk to the consuner of a
fal se finding of conpliance. As with the NOPR s proposal, the sanple
sizes woul d be consistent with the constraints i nposed by the vol une
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and nature of commrercial HVAC and WH equi pnent. Thus, the Departnent's
new approach woul d serve the goals of being neither unduly burdensone
nor excessively tinme-consum ng or expensive to conduct.

The specifics of the approach the Departnent is now proposing are
as follows. First, DCE would generally test four units of a basic
nodel, but would test fewer if only a | esser nunber were avail abl e or
if testing of such | esser nunber were otherw se warranted. (The
ci rcunst ances under which DOE woul d test fewer than four units are
di scussed below.) If DOE were to test three or four units, it would
test each unit once; if it tested two units it would test each tw ce;
and if it tested one unit it would test that unit four tines. Second,
DOE woul d conmpute the nmean of the test results, as provided in the
NOPR, but would also calculate a I ower control limt. The | ower control
limt would be the greater of either: (1) 97.5 percent of the
appl i cabl e energy efficiency standard, or (2) the applicable energy
efficiency standard m nus the product of the sanple standard error and
the t-value for a 97.5-percent, one-sided confidence limt. The sanple
standard error would be the sane as in part 430 (Appendix A to subpart
F, steps 3 and 4). (For an energy use standard, DOE woul d cal cul ate an
upper control limt, which would be the | esser of either 102.5 percent
of the applicable standard, or the standard plus the product of the
sanpl e standard error and the t-value for a 102.5-percent, one-sided
confidence |imt.) Third, a basic nodel would be in conpliance only if
the nmean neasurenent for the sanple neets or exceeds the | ower control
limt in the case of an efficiency standard or is less than or equal to
the upper control Iimt in the case of an energy use standard.

From the standpoint of statistical accuracy, testing nore units of
a basic nodel and conducting multiple tests on each nodel would provide
greater accuracy and | ess chance of making an error in a conpliance
determ nati on. Concerns over the testing burden and availability of
test units, however, |imt the nunber of tests that DOE can reasonably
requi re for conmercial equipnent. Thus, sonme conprom se nust be
reached. A test sanple size of four units would at | east allowthe
statistical calculations to provide the basis for eval uating confidence
limts, and would equal the mninmum sanple size in part 430. In cases
where four units are not available, testing three would still all ow
confidence limts to be determ ned, as would nmaking nultiple
measurenments of one or two units. Miltiple neasurenents of a single
uni t

[ [ Page 25111]]

woul d not incorporate the effects of equi pnent variability, but woul d
hel p account for the effects of nmeasurenment uncertainty. The

determ nation of a control limt based on confidence limts would all ow
for sone tolerance to avoid falsely finding a basic nodel to be out of
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conpliance, but still encourage manufacturers to accurately rate their
equi pnent .

The Departnent believes that using 97.5- and 102. 5-percent, one-
sided confidence limts, and allowi ng the nean of the enforcenent test
sanple to be a maxi numof 2.5 percent below the applicabl e standard,
woul d provide sufficient tolerances to reflect the normal manufacturing
and nmeasurenent variability that m ght affect sanple units for the
equi prent i nvol ved here. The ARl and GAMA operate VICPs to verify
manuf acturer efficiency ratings of residential and commercial air
condi tioning equi pnent and water heaters, respectively. The ARl finds a
rating valid if it is no nore than five percent above the results of a
single verification test ARl perforns, or above the average of two
tests if the first test result is nore than five percent bel ow the
rati ng. The GAMA uses the sane approach, but with an all owed devi ation
of two percent for commercial equipnent and 3.5 percent for residential
products. In addition, under today's proposal, the initial round of DOE
enforcenment testing would typically involve four units, or three or
four tests, and, as discussed bel ow, several nore tests could result
from manuf acturer option testing. Because this approach involves nore
than the one or two tests perfornmed by ARl and GAMA, it would invol ve
much less risk that the sanple test results will be bel ow the nean of
t he popul ati on. For these reasons, DOE believes that although the five-
percent figure proposed in the NOPR for enforcenent tol erances is
appropriate in the context of part 430's nethodol ogy for consuner
products, for the equi pnent here and for the nethodol ogy DOE i s now
considering a 2.5-percent tol erance seens reasonabl e. Myreover, use of
the 2. 5-percent figure rather than five percent would create | ess of an
i ncentive for manufacturers to produce equi pnent with high variability
in order to obtain a greater tol erance during enforcenment testing.
Nevert hel ess, DOE encourages interested parties to provide to the
Departnent, in response to this notice, any data they have that
I ndi cates a tol erance other than 2.5 percent m ght be warranted for any
or all of the equipnment involved in this proceeding.

As indicated, the above-described approach for enforcenent testing
woul d al l ow the nunber of units tested to vary dependi ng on the
ci rcunstances. The sane is true to sone extent of the proposal in the
NOPR, which provides that DOE would initially test two units of a basic
nodel to determine its conpliance, except in two situations. First, the
Department proposed to test only one unit, and base the conpliance
determ nation on that test, if that is the only unit available for
testing. Second, if a basic nodel is very large or has unusual testing
requi renents, DOE proposed to allowitself the discretion to test only
one unit upon a manufacturer's request supported by sufficient
justification. 64 FR at 69616. The GAMA advocat ed expansi on of the
second exception to include situations where a manufacturer
denonstrates limted availability of a basic nodel because it has a | ow
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sal es volunme or is produced only for special orders. (GAMA, No. 3 at 8,
Tr. 120)

The GAMA's concern would seemto be covered by the first exception
whi ch woul d address any situation, including |ow sales vol une or
limted production of a basic nodel, that results in only one or a few
units being available for testing. But it appears to the Departnent at
this point that in the context of both the NOPR proposal to generally
test two units and the option descri bed above to generally test four,
the testing of fewer units probably should not be limted to the
ci rcunstances described in the NOPR (limted availability of units, or
the large size or unusual testing requirenents for a basic nodel).

O her circunstances could make it inpractical to test the specified
nunber of units. The Departnent is inclined to the view that, whenever
such circunmstances occur, the rule should permt a manufacturer of
comerci al HVAC and VWH equi pnent to request and justify, and permt DOE
the discretion to allow, testing of fewer than the specified nunber of
units during enforcenent testing. The Departnment is incorporating this
approach into the option for enforcenent testing on which it seeks
comment today, and would also incorporate it into the final rule even
if it were to adopt the NOPR proposal to generally require the testing
of two units.

In addition, the NOPR would require the Departnent to test one unit
where only one is available at the tine of the test notice. As
I ndi cat ed above, DOE is considering a provision that would increase its
di scretion to test fewer than the nunber of units specified in the rule
when warranted by the limted availability of units or other reasons.
Simlarly, the Departnent is now al so considering a provision that
woul d give DCE the discretion, when fewer than the specified nunber are
initially available, to conduct enforcenent testing over a period of
time as nore units becone avail able. Specifically, where fewer than the
speci fied nunber are available at the tine of the test notice, but one
or nore additional units are expected to becone available within the
next six nonths, this provision would allow DOE to test either: (1)
Only the initially available unit(s), (2) those unit(s) and
subsequently available unit(s), or (3) only units that subsequently
becone avail able. Once again, the Departnent is incorporating this
approach into the enforcenent testing option on which it seeks comment
today, but would also incorporate it into the final rule even if it
adopts the NOPR proposal to generally require the testing of two units.

Finally, as stated above, the NOPR provides that where enforcenent
testing results in a determ nation of non-conpliance, DOE woul d test
one or two nore units if the manufacturer so requests. The Depart nent
woul d then determ ne conpliance by averaging the results from both
rounds of testing, applying the 2.5-percent criterion. In conjunction
with DOE's consideration of an increase in the initial-test-sanple
size, generally to four units, the Departnent is also considering
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al lowi ng a manufacturer to request testing of up to six additional
units following a determ nation of non-conpliance fromthe initial
round of testing. The reason for permtting such additional testing
follows the sane |ogic given above, nanely that it would provide for
greater accuracy in estimating the popul ation nean, and |ess chance of
maki ng an incorrect determ nation of conpliance or non-conpliance. The
limt of ten total test units ensures a conclusion to the enforcenent
process, while still allowing a manufacturer to have DOE do additi onal
testing to prove conpliance. During the additional testing, each unit
woul d be tested the sane nunber of tines as units were tested during
the round of testing that resulted in the non-conpliance determ nation.
This would enable the results fromthe two rounds of testing to be
treated on an equal basis. The two sets of results would be conbined to
determ ne an overall (conbined) sanple nean, standard devi ation, and
control limt. The control Iimt would be conpared to the overal
sanple nean, in the sane manner as with the initial test sanple, to
det erm ne conpli ance.

This approach is simlar to the approach in part 430 for additional
testing at the election of a manufacturer.

[[ Page 25112]]

In conjunction with consideration both of this approach and of the NOPR
proposal s for such testing, the Departnent also is considering adoption
of the following: (1) Language, conparable to that in Appendix Ato
subpart F of part 430, which nmakes clear that a nmanufacturer can nake
one request (not one or nore sequential requests) to have DOE test up
to six additional units; (2) the part 430 provisions (Sec.
430.70(a)(6)(iv)-(v)) as to distribution of a basic nodel that

under goes manufacturer-option testing; and (3) provisions that woul d
apply to manufacturer-option testing the relevant portions of proposed
Sec. 431.506(a)(3)-(5) and (b) for initial enforcenent testing
(concerning such natters as notification of testing, shipnent of test
units, and use of test data).

The Departnment proposes to inplenent the foregoing proposals by
adopting new | anguage for Sec. Sec. 431.506(c), 431.506(f) and
431.507. The DCE solicits public comment on the proposed alternative
| anguage.

The Departnent is al so considering, and seeks conment on, a nunber
of other alternatives to the proposals in the NOPR concerni ng
enforcenment testing. First, as a slight variation on the alternative
approach just described, the Departnent is considering adoption of a
requi renent that, where only one unit is tested, three tests be
performed rather than four as set forth above. This would slightly
reduce the enforcenent testing burden, while still accounting for
measurenent uncertainty to the sane extent as testing three units,
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whi ch the above approach permts. However, four test results would
provi de nore confidence in the sanpl e nean.

Second, the Departnent is considering adoption of the enforcenent
testing approach in the NOPR--an initial test of one or two units,
testing of up to two nore if the manufacturer requests, and a finding
of conpliance if the nmean is not nore than a specified percent bel ow
the standard--but with the specified percent being three rather than
five percent. This would reduce the |ikelihood of a false finding of
conpliance while at the sane tinme keeping to a m nimumthe burden of
enforcenent testing and sinplifying the process. For reasons simlar to
t hose di scussed above with respect to the control limts DCE is
proposi ng, the three-percent figure appears to be reasonable in |ight
of the tolerances used by ARl and GAMA to verify ratings in their VICPs
and the fact that these VICPs conduct fewer tests of a basic nodel than
the enforcenent approach in the NOPR contenplates. It woul d, however,
have nost of the di sadvantages, described above, of the enforcenent
testing proposals in the NOPR

Third, the Departnent is considering adoption of the NOPR
proposals, but with the added provisions that (1) for any basic nodel
for which annual production exceeds sone figure such as 500 or 1000
units, the approach in Part 430 woul d be used, and (2) the maxi num
nunber of units to be tested would be a nunber such as 10 or 20, or a
percent age of production (for exanple, one or two percent) up to a
maxi mum such as 10 or 20 units. This approach would mtigate the
di sadvant ages of the proposals in the NOPR by using a nore accurate and
sophi sti cated enforcenent nethodol ogy for nodels sold in |arge vol unes.
And t he net hodol ogy woul d have the advantage of being an existing
approach that has |long been in the Departnent's regul ations.

2. Enforcenent Testing--Defective Units and Retention of Sanple Units

The Department proposed in the NOPR that a unit selected for
enforcenent testing would be " "defective,'' and the Departnent could
aut horize its replacenent during the testing, if it "~ “is inoperative or
Is found to be in nonconpliance due to failure of the unit to operate
according to the manufacturer's design and operating instructions.’
Proposed Sec. 431.506(e)(3), 64 FR at 69616. The GAMA requested
expansion of this description of a defective unit to include
specifically a water heater found to be in nonconpliance due to an
I nsul ation void of \1/3\ of one percent or nore of its tank surface
area. According to GAMA, such a unit would have a significant
i nsul ation void, and "~ "should not be included in the test sanple
because it is not representative of the manufacturer's production.''
The GAMA al so indicated the regulation could place the burden of proof
on a manufacturer to establish that a test unit is not representative
of its production. (GAMA, No. 3 at 8 No. 6 at 2, Tr. 123-25, 126-27,
130) The ARI stated that it takes such an approach in its voluntary
program (AR, Tr. 125-26) The OCE stated that its extensive
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exam nation of water heaters has shown that nmany have " "thin spots'' in
their insulation, and it suggested the possibility of a statistical

test to determ ne whether a unit with such a defect is an ~“outlier,’
I.e., the unit has one or nore characteristics that make it
unrepresentative of the manufacturer's production of units of the sane
design. (OOE, Tr. at 128-29, 131, 132) The CEC asserted, however, that
the rule should all ow replacenent during enforcenent testing only of

I noperabl e units, because a consuner could well buy and operate a unit
whi ch operates inproperly or is defective. (CEC, No. 7 at 11, Tr. 127-
28)

The Departnment's purpose in proposing to exclude a defective unit
fromconsideration in enforcenent testing is to assure that a unit that
IS unrepresentative of the manufacturer's production does not skew the
test result. The Departnent is reluctant to presune, as GAMA seens to
suggest, that every water heater with an insulation void above a
certain size is unrepresentative of units produced by every water
heat er manufacturer. Neverthel ess, when such a water heater is shown to
be unrepresentative of a manufacturer's production it should be
excl uded from enforcenment testing, as should other equi pment with
unrepresentative manufacturing defects. Gven the dramatic effect that
such equi pnrent can have on test results, and consequently on a
manuf acturer, the possibility of an isolated sale of such a piece of
equi pnent woul d not seemto warrant its inclusion in enforcenent
testing, as suggested by CEC. On the other hand, CEC s comments al so
suggest that if a consuner is reasonably likely to purchase a unit with
a given defect, distribution of such units could adversely affect
consuners and energy consunption. The Departnent is inclined to the
view that such a unit could not fairly be considered to be
unrepresentative of a manufacturer's production, and that it should be
i ncluded in testing.

In balancing the interests of the consuner and of achieving EPCA s
conservation goals, against the interests of a manufacturer in an
enforcenent action, the Departnent also sees nerit in CEC s suggestion
that inoperative units be treated differently fromthose that operate
but not according to the manufacturer's design and instructions.
Clearly, the fornmer wll neither be used by consuners nor cause
unexpect ed energy use, and should al ways be discarded fromtesting. And
al t hough the Departnent disagrees with CEC that units which operate
I mproperly shoul d never be excluded fromenforcenent testing, it
bel i eves such units should be excluded only if they are
unrepresentative of the manufacturer's production, as with units that
have manufacturing defects.

For these reasons, the Departnent is considering adoption of a
provision that a unit found in nonconpliance due either to a
manuf acturing defect, or to a failure to operate according to the
manuf acturer's design and instructions, could be classified as
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defective only if the manufacturer denonstrates by statistically valid
means that the unit is

[[ Page 25113]]

unrepresentative of the popul ation of production units fromwhich it
was obtai ned. (The DOE woul d adopt these provisions in conjunction with
the NOPR proposal to treat any inoperative unit as defective and all ow
Its replacement during enforcenment testing.)

The Departnent al so proposed in the NOPR that, as part of
enforcenment testing, DOE would collect a " “batch'' of production units
of a basic nodel, and select fromthis "~ “batch'' the units to be
tested. The manufacturer would have to retain all units that are in the
batch but are not selected for testing until DCE determ nes whet her the
basic nodel is in conpliance. Proposed Sec. 431.506(d), 64 FR at
69616. The GAMA questioned the retention requirenent, indicating that
It could unnecessarily burden manufacturers who coul d ot herw se sel
these units. (GAMA, No. 3 at 8, Tr. 122) This proposed requirenment is
fromthe enforcenment testing provisions of 10 CFR Part 430. Section
430.70(a)(4) (ii) provides that test results for the sanple of units
initially selected froma batch may necessitate selection and testing
of a second sanple of units, and hence the requirenent to retain the
batch. Also, in 10 CFR Part 431, Sec. 431.192(d)(2), which pertains to
el ectric notors, contains a simlar provision. The NOPR, however,
contains no requirenent to select a second sanple. For enforcenent
testing of HVAC and WH equi pnent, requiring a manufacturer to retain
units remaining in a batch after selection of the test units would be
justified only by the provision for testing an additional unit in place
of a defective unit.

As previously discussed, the Departnment is proposing that a unit
woul d be classified as defective, and could be replaced during
enforcenent testing, only if (1) it is inoperative or (2) the
manuf act urer denonstrates, in accordance with certain criteria, that
the unit has a manufacturing defect or does not operate properly. If
DOE adopts these proposals, once DOE determ nes during an enforcenent
proceedi ng that the units selected froma batch for testing are
operative and the manufacturer no | onger seeks to claimthat any
unit(s) is defective, no reason would exist to require retention of the
units remaining in the batch. Accordingly, the Departnent is
consi dering adoption of a provision under which the manufacturer woul d
be required to retain all units in the batch until DOE has determ ned
the test units to be operative, and once a nmanufacturer discards from
the batch any unit that the Departnment has not selected for testing, it
may no |longer claima tested unit to be defective.

The Departnment proposes to inplenent the foregoing approach by
adopting substitute | anguage for proposed Sec. 431.506(e)(3) and
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431.506(d) (2).
3. Enforcenent of Design Standards

When DCE issued the NOPR, the energy conservation standards in
pl ace for comrercial HVAC and WH equi pnent did not provide any design
standards, i.e., did not require a particular design for any equi pnent.
Consequent |y, the NOPR proposed no enforcenent procedure for addressing
an all egation of non-conpliance with a design standard. The Depart nent
has since adopted a design standard for unfired hot water storage
tanks, effective Cctober 29, 2003. 66 FR 3336, 3356 (January 12, 2001).
Therefore, the Departnent is proposing the adoption in its final
regul ati on concerning enforcenent for commercial HVAC and WH equi pnent
of the follow ng | anguage, largely copied from 10 CFR Sec. 430.70(d),
whi ch provides a procedure for the Departnent to use to eval uate
conpliance with an applicabl e desi gn standard:

In the case of a design standard, the Departnent can determ ne that
a nodel is nonconpliant after the Departnent has exam ned the
underlying design information fromthe manufacturer and after the
manuf act urer has had the opportunity to verify conpliance with the
appl i cabl e desi gn standard.

D. Concl usi on

The Departnent seeks conmments on the issues arising fromthe
proposal s di scussed above, which the Departnent is considering as
alternatives or additions to the proposals in the NOPR

I11. Procedural Requirenents
A. Review Under Executive Order 12866

The O fice of Information and Regul atory Affairs of the O fice of
Managenent and Budget (OVB) has determ ned that today's regul atory
action is not a ~“significant regulatory action'' under Executive O der
12866, "~ Regulatory Planning and Review,'' 58 FR 51735 (Cctober 4,
1993). Accordingly, this action was not subject to review under the
Executive Order.

B. Review Under the Regulatory Flexibility Act

The Regulatory Flexibility Act (5 U S.C. 601 et seq.) requires
preparation of an initial regulatory flexibility analysis for any rule
that by | aw nust be proposed for public comment, unless the agency
certifies that the rule, if pronulgated, wll not have a significant
econom c inpact on a substantial nunber of small entities. As required
by Executive Order 13272, " Proper Consideration of Small Entities in
Agency Rul emaking,'' 67 FR 53461 (August 16, 2002), DOE published
procedures and policies on February 19, 2003, to ensure that the
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potential inpacts of its rules on small entities are properly

consi dered during the rul emaki ng process (68 FR 7990). The DCE has nade
Its procedures and policies available on the Ofice of Ceneral
Counsel's Web site: http://ww.gc. doe. gov.

The DCE reviewed today's proposed rul e under the provisions of the
Regul atory Flexibility Act and the procedures and policies published on
February 19, 2003. On the basis of information presented in the NOPR
concerni ng manufacturers of the commercial equi pnent that woul d be
affected by this rul enmaking (64 FR 69606-07), DCE concl uded that the
rule, if pronul gated, would not have a significant econom c inpact on a
substantial nunber of small entities. The DOE has concluded that the
rule as nodified by today's SNOPR woul d not have a significant economc
I npact on a substantial nunber of small entities. Accordingly, DOE has
not prepared a regulatory flexibility analysis for this rul emaki ng. The
DCE will transmt the certification and supporting statenent of factual
basis to the Chief Counsel for Advocacy of the Small Business
Adm ni stration for review pursuant to 5 U. S. C. 605(b).

C. Review Under the Paperwork Reduction Act

The preanble to the NOPR described the recordkeepi ng and reporting
requi renents that woul d be inposed on manufacturers of commerci al
heating, air conditioning, and water heating equi pnent by the proposed
rule, and DOE invited public conmment on the proposed information
col l ection and recordkeepi ng requirenents (64 FR 69608-09). The only
addi ti onal reporting requirenent that today's SNOPR proposes is that
each DOE-approved VICP report annually a list of the nodels it has
tested, and DOE invites comment on that proposal.

D. Review Under the National Environnmental Policy Act

The DCE has determned that this rule falls into a class of actions
that are categorically excluded fromreview under the Nationa
Envi ronnental Policy Act of 1969 (42 U . S.C. 4321 et seq.) and the
Departnent's inplenenting regulations at 10 CFR part 1021. As discussed
In the NOPR (64 FR 69606), this rule is covered by the
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Cat egorical Exclusion in paragraph A6 to subpart D, 10 CFR part 1021.
Accordi ngly, neither an environnmental assessnment nor an environnent al
| npact statenment is required.

E. Revi ew Under Executive Order 13132

Executive Order 13132, " "Federalism'' 64 FR 43255 (August 4, 1999)
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I nposes certain requirenents on agencies fornulating and inpl enenting
policies or regulations that preenpt State |aw or that have federalism
I nplications. The Executive Order requires agencies to exanine the
constitutional and statutory authority supporting any action that woul d
limt the policynmaking discretion of the States and carefully assess

t he necessity for such actions. The Executive Order also requires
agenci es to have an accountabl e process to ensure neaningful and tinely
i nput by State and local officials in the devel opnent of regulatory
policies that have federalisminplications. On March 14, 2000, DOE
publ i shed a statenent of policy describing the intergovernnental
consultation process it will followin the devel opnent of such
regul ati ons (65 FR 13735). The DCE has exam ned today's suppl enent al
proposed rule and has determned that it does not preenpt State | aw and
does not have a substantial direct effect on the States, on the

rel ati onship between the national governnent and the States, or on the
di stribution of power and responsibilities anong the various |evels of
governnment. No further action is required by Executive Order 13132.

F. Revi ew Under Executive Order 12988

Wth respect to the review of existing regulations and the
pronmul gati on of new regul ations, section 3(a) of Executive Oder 12988,
"TCGivil Justice Reform' (61 FR 4729, February 7, 1996), inposes on
Federal agencies the general duty to adhere to the follow ng
requi renents: (1) Elimnate drafting errors and anbiguity; (2) wite
regulations to mnimze litigation; and (3) provide a clear |egal
standard for affected conduct rather than a general standard and
pronmote sinplification and burden reduction. Section 3(b) of Executive
Order 12988 specifically requires that Executive agencies nmake every
reasonabl e effort to ensure that the regulation: (1) Cearly specifies
the preenptive effect, if any; (2) clearly specifies any effect on
exi sting Federal |aw or regulation; (3) provides a clear |egal standard
for affected conduct while pronoting sinplification and burden
reduction; (4) specifies the retroactive effect, if any; (5) adequately
defines key terns; and (6) addresses other inportant issues affecting
clarity and general draftsmanshi p under any guidelines issued by the
Attorney General. Section 3(c) of Executive Order 12988 requires
Executive agencies to review regulations in |light of applicable
standards in section 3(a) and section 3(b) to determ ne whether they
are met or it is unreasonable to neet one or nore of them The DOE has
conpl eted the required review and determ ned that, to the extent
permtted by law, this proposed rule neets the rel evant standards of
Executive Order 12988.

G Review Under the Unfunded Mandates Reform Act of 1995

Title I'l of the Unfunded Mandates Reform Act of 1995 (Pub. L. 104-
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4) requires each Federal agency to assess the effects of Federal

regul atory actions on State, local, and tribal governnents and the
private sector. For a proposed regulatory action likely to result in a
rul e that may cause the expenditure by State, |ocal and tri bal
governnents, in the aggregate, or by the private sector of $100 nmillion
or nore in any one year (adjusted annually for inflation), section 202
of the Act requires a Federal agency to publish estimtes of the
resulting costs, benefits, and other effects on the national econony (2
U S C 1532(a),(b)). The Act also requires a Federal agency to devel op
an effective process to permt tinely input by elected officers of
State, local, and tribal governments on a proposed " significant

I ntergovernnental mandate,'' and requires an agency plan for giving
noti ce and opportunity for tinely input to potentially affected small
governnents before establishing any requirenents that m ght
significantly or uniquely affect small governnents. On March 18, 1997,
DCE published a statenment of policy on its process for

I nt ergovernnmental consultation under the Act (62 FR 12820) (al so
avai |l able at http://ww. gc. doe. gov). The proposed rul e published today

contains neither an intergovernnental nandate nor a nmandate that nmay
result in expenditure of $100 mllion or nore in any year, so these
requi renments do not apply.

H. Review Under the Treasury and General Government Appropriations Act,
1999

Section 654 of the Treasury and General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires Federal agencies to issue a Famly
Pol i cymaki ng Assessnent for any rule that may affect famly well -bei ng.
This rule would not have any inpact on the autonony or integrity of the
famly as an institution. Accordingly, DOE has concluded that it is not
necessary to prepare a Famly Policymaki ng Assessnent.

| . Revi ew Under Executive O der 12630

The DCE has determ ned pursuant to Executive Order 12630,
" CGovernnental Actions and Interference with Constitutionally Protected
Property Rights,'' 53 FR 8859 (March 18, 1988) that this regul ation
woul d not result in any takings which m ght require conpensation under
the Fifth Anmendnent to the United States Constitution.

J. Review Under the Treasury and General Governnment Appropriations Act,
2001

The Treasury and CGeneral Governnment Appropriations Act, 2001 (44
U.S.C. 3516, note) provides for agencies to review nost di ssem nations
of information to the public under guidelines established by each
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agency pursuant to general guidelines issued by OvB. The OVB gui del i nes
were published at 67 FR 8452 (February 22, 2002), and DCE s gui delines
were published at 67 FR 62446 (Cctober 7, 2002). The DOE has revi ewed
today's notice under the OVB and DOE gui delines and has concl uded t hat
It is consistent wwth applicable policies in those guidelines.

K. Revi ew Under Executive Order 13211

Executive Order 13211, " Actions Concerning Regul ati ons That
Significantly Affect Energy Supply, Distribution, or Use,'' 66 FR 28355
(May 22, 2001) requires Federal agencies to prepare and submt to the
O fice of Information and Regul atory Affairs (ORA), Ofice of
Managenent and Budget, a Statenent of Energy Effects for any proposed
significant energy action. A “significant energy action'' is defined
as any action by an agency that pronulgated or is expected to lead to
promul gation of a final rule, and that: (1) Is a significant regul atory
action under Executive Order 12866, or any successor order; and (2) is
likely to have a significant adverse effect on the supply,

di stribution, or use of energy, or (3) is designated by the

Adm ni strator of ORA as a significant energy action. For any proposed
significant energy action, the agency nust give a detail ed statenent of
any adverse effects on energy supply, distribution, or use should the
proposal be inplenented, and of reasonable alternatives to the action
and their expected benefits on energy supply, distribution, and use.
Today's reqgul atory action would not have a significant adverse effect
on the supply, distribution, or use of energy and, therefore, is not a
significant
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energy action. Accordingly, DCE has not prepared a Statenent of Energy
Ef fects.

L. Review Under Section 32 of the Federal Energy Adm nistration Act of
1974

The DCE is required by section 32 of the Federal Energy
Adm ni stration Act of 1974 to informthe public of the use and
background of any commercial standard in a proposed rule (15 U S C
788). As explained in the NOPR (64 FR 69608), DOE will consult with the
Attorney General and the Chairman of the Federal Trade Conmm ssion
concerning the inpact on conpetition of any commercial standard not
required to be used by EPCA before incorporating it in a final rule.

| V. Subm ssion of Conments

The Departnment will accept comments, data, and information
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regarding this supplenental proposed rule no later than the date

provi ded at the beginning of this notice. Please submt coments, data,
and information electronically. Send themto the foll ow ng e-nai
address: commerci al - - HVAC&WH _rul e@e. doe. gov. Submt el ectronic
comments in WordPerfect, Mcrosoft Wrd, PDF, or text (ASCII) file
format and avoid the use of special characters or any form of
encryption. ldentify comments in electronic format with the docket
nunber EE- RM TP-99-450, and wherever possible include the electronic
signature of the author. Absent an electronic signature, coments
submtted electronically nust be foll owed and aut henticated by

subm tting the signed original paper docunent. The DOE does not accept
tel efacsimles (faxes).

According to 10 CFR 1004. 11, any person submtting information that
he or she believes to be confidential and exenpt by law from public
di scl osure should submt two copies: One copy of the docunent including
all the information believed to be confidential, and one copy of the
docunent with the informati on believed to be confidential deleted. The
Departnment of Energy will nake its own determ nation about the
confidential status of the information and treat it according to its
det erm nati on.

Factors of interest to the Departnent when evaluating requests to
treat submtted information as confidential include: (1) A description
of the itens, (2) whether and why such itens are custonmarily treated as
confidential within the industry, (3) whether the information is
general ly known by or available fromother sources, (4) whether the
i nformati on has previously been nmade avail able to others w t hout
obligation concerning its confidentiality, (5) an explanation of the
conpetitive injury to the submtting person which would result from
public disclosure, (6) when such information mght lose its
confidential character due to the passage of tine, and (7) why
di scl osure of the informati on would be contrary to the public interest.

V. Approval of the Ofice of the Secretary

The Secretary of Energy has approved publication of today's
Proposed Rul enaki ng.

Li st of Subjects in 10 CFR Part 431

Adm ni strative practice and procedure, Energy conservation,
Reporting and recordkeepi ng requirenents, Comrercial and industrial
equi pnent .

| ssued i n Washi ngton, DC, on March 28, 2006.
Dougl as L. Faul kner,
Acting Assistant Secretary, Energy Efficiency and Renewabl e Energy.
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For the reasons set forth in the preanble, the proposed rul e that
proposed to anmend 10 CFR part 431 which was published at 64 FR 69597 on
Decenber 13, 1999, is proposed to be anended as set forth bel ow

PART 431-- ENERGY EFFI Cl ENCY PROGRAM FOR CERTAI N COMVERCI AL AND
| NDUSTRI AL  EQUI PMENT

1. The authority citation for part 431 continues to read as
fol | ows:

Authority: 42 U S.C. 6311-6316.

2. In Sec. 431.481, the first sentence of paragraph (a); the
I ntroductory sentence of paragraph (b) and paragraph (b)(3) are
revi sed, and new paragraphs (c)(3) and (c)(4) are added, to read as
fol | ows:

Subpart M -Methods of Determ ning Efficiency of Comrercial HVAC &
VWH Products.

Sec. 431.481 Requirenents applicable to all manufacturers.

(a) General. A manufacturer of a commercial HVAC & WH product may
not distribute any basic nodel of such equi pnent in conmerce unless the
manuf acturer has determ ned the efficiency of the basic nodel either
fromtesting of the basic nodel or fromapplication of an alternative
efficiency determ nation nethod (AEDM to the basic nodel, in
accordance with the requirenments of this section, provided, however,
that a manufacturer nmust determine and rate the efficiency of a basic
nodel fromtest results if it has tested that basic nodel to validate
an AEDM * * *

* * * * *

(b) Testing. If a manufacturer tests a basic nodel pursuant to this
section to determne its efficiency, the manufacturer mnust:
* * * * *

(3) Meet industry standards for the neasurenent accuracy of testing
for the equi pnent being tested. This includes accuracy requirenents in
appl i cabl e test procedures, accuracy achi eved by | aboratory-grade
equi pnent, and the accuracy of calibration standards,

* * * * *

(C)***

(3) Validation of an AEDM To use an AEDM under this subpart, the
manuf acturer nust validate it as follows:

(i) Using the AEDM the manufacturer nust cal culate the efficiency
of three or nore of its basic nodels. They nust be the manufacturer's
hi ghest-sel l i ng basic nodels to which the AEDM coul d apply.
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(i1) The manufacturer nust test each of these basic nodels in
accordance with Sec. 431.481(b) of this subpart, and either Sec. Sec.
431.482(b) or 431.483(a), whichever is applicable.

(ii11) The predicted efficiency calculated for each such basic nodel
fromapplication of the AEDM nust be within two percent of the
efficiency determned fromtesting that basic nodel, and the average of
the predicted efficiencies calculated for the tested basic nodel s nust
be within one percent of the average of the efficiencies determ ned
fromtesting these basic nodels.

(4) Limtation on use of an AEDM A manufacturer nmay not know ngly
use an AEDM to overrate the efficiency of a basic nodel.

* * * * *

3. In Sec. 431.482, paragraph (b) is revised and paragraph (c) is

renoved.

Sec. 431.482 Additional requirenents applicable to VICP participants.

* * * * *

(b) Testing. A VICP participant that tests a basic nodel pursuant
to this subpart nust use statistically valid and accurate nethods to
arrive at the efficiency rating of the tested basic nodel. Such nethods
must gi ve reasonabl e assurance that the manufacturer's efficiency
rating for a basic nodel does not exceed the nean energy efficiency of
the popul ation for that basic nodel.

[[ Page 25116]]

Sec. 431.483 Additional requirenents applicable to non-VICP
partici pants.

4. In Sec. 431.483, paragraph (b)(1) is renoved.
5. In Sec. 431.484, revise paragraphs (a)(8), (a)(9), (b) and add
new paragraph (a)(14) to read as foll ows:

Sec. 431.484 Voluntary independent certification prograns (VICP)

(a)***

(8) The programis verification testing neets industry standards for
t he neasurenent accuracy of testing for the equi pnment being tested.
Thi s includes accuracy requirenments in applicable test procedures,
accuracy achi eved by | aboratory-grade equi pnent, and the accuracy of
cal i bration standards.

(9) (i) The programincludes appropriate standards for the accuracy
of its verification testing results and for determ ning whether the
efficiency rating a manufacturer clains for equipnent is valid. Such
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standards nust include criteria which give reasonabl e assurance that a
manufacturer's efficiency rating for a basic nodel represents the nean
performance for all units it manufactures of that nodel, and coul d

I nclude, for exanple, statistically valid nethods, such as a sanpling
plan, for determning the efficiency of a basic nodel.

(ii) If the program provides that a manufacturer's rating for
equi pnent will be valid so long as the verification test results under
the VICP are within a given percentage of the rating, then the program
must neet the foll ow ng requirenents:

(A) It must specify the percentage(s) it uses and the equi pnent
categories to which each such percentage applies;

(B) Each such percentage nust correspond to the nornal
manufacturing variability and neasurenent uncertainty for the equi pnent
to which the percentage applies; and

(© The program nust provide that if, during a cal endar year, the
average of the manufacturers' efficiency ratings found valid under the
VICP is nore than one percent above (or nore than one percent bel ow for
energy use ratings) the average of the efficiencies fromthe
verification tests under the VICP of the nodels covered by these
ratings, then the organi zation operating the VICP will revise its
programto provide reasonabl e assurance that in the future the ratings
it finds valid will average no nore than one percent above verification
test results.

* * * * *

(14) The program contains provisions under which each participating
manuf acturer can challenge ratings submtted by other manufacturers,
which it believes to be in error.

(b) If the organization operating an approved VI CP makes any
changes in its program the organization nust notify the Departnent of
such changes within 30 days of their occurrence, and the Departnent may
then rescind or continue its approval.

Subpart O -Certification and Enforcenent Provisions Applicable to
Commer ci al HVAC & WH Products

6. In Sec. 431.506, revise paragraphs (c), (d)(2), (e)(3), and (f)
to read as foll ows:

Sec. 431.506 Enforcenent for perfornmance standard.

* * * * *

(c) Sanpling. To determ ne whether a manufacturer's basic nodel
conplies with the applicable energy perfornmance standard, the
Departnent will conduct testing in accordance with the procedures set
forth in this section, the provisions of Sec. 431.507(a), the
applicabl e test procedures specified in this part, and the foll ow ng
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provi si ons:

(1) Except as required or provided in paragraphs (c)(2) or (c)(3)
of this section, initially the Departnment will test four units.

(2) Except as provided in paragraph (c)(3) of this section, if
fewer than four units of basic nodel are available for testing when the
manuf act urer receives the test notice, then

(i) DCE will test the available unit(s); or

(ii) If one or nore other units of the basic nodel are expected to
becone available within six nonths, DOE may instead, at its discretion,
test either

(A) The avail able unit(s) and one or nore of the other units that
subsequently becone available (up to a nmaxi num of four); or

(B) Up to four of the other units that subsequently becone
avai | abl e.

(3) Notw thstandi ng paragraphs (c)(1) and (c)(2) of this section,
If testing of the available or subsequently available units of a basic
nodel woul d be inpractical, as for exanple where a basic nodel is very
| ar ge, has unusual testing requirenents, or has |limted production, the
Departnment may in its discretion decide to base the determ nation of
conpliance on the testing of fewer than the avail abl e nunber of units,
I f the manufacturer so requests and denonstrates that the criteria of
this paragraph are net.

(4) When testing units under paragraphs (c)(1), (c)(2), or (c)(3)
of this section, DOE shall performthe foll ow ng nunber of tests:

(i) If DOE tests three or four units, it wll test each unit once;

(i) If DOE tests two units, it will test each unit tw ce; or

(ti1) If DOE tests one unit, it wll test each unit four tines.

(5) When it tests three or fewer units, the Departnment will base
t he conpliance determ nation on the results of such testing in a manner
otherwi se in accordance with this section.

(6) For the purposes of paragraphs (c)(1) through (c)(3) of this
section, available units are those which are avail able for comerci al
distribution within the United States.

(d)***
(2) The Departnent will randomy select fromthe batch individual
units to conprise the test sanple. The DOE wi |l achi eve random

sel ection by sequentially nunbering all of the units in a batch and
then using a table of random nunbers to select the units to be tested.
The manufacturer nust keep on hand all units in the batch until such
tinme as the inspector determnes that the unit(s) selected for testing
I s(are) operative. Thereafter, once a manufacturer distributes or
ot herwi se di sposes of any unit in the batch, it may no | onger claim
under paragraph (e)(3) of this section that a unit selected for testing
I s defective due to a manufacturing defect or failure to operate in
accordance with its design and operating instructions.

(e)***
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(3) Atest unit is defective if such unit is inoperative. A test
unit is also defective if it is found to be in nonconpliance due to a
manuf acturi ng defect or due to failure of the unit to operate according
to the manufacturer's design and operating instructions, and the
manuf acturer denonstrates by statistically valid neans that, with
respect to such defect or failure, the unit is not representative of
t he popul ati on of production units fromwhich it is obtained. Defective
units, including those damaged due to shipping or handling, mnust be
reported immedi ately to DOE. The Departnent will authorize testing of
an additional unit on a case-by-case basis.

(f) Testing at manufacturer's option.

(1) If the Departnent determ nes a basic nodel to be in
nonconpl i ance with the applicabl e energy perfornmance standard at the
conclusion of DOE's initial enforcenent testing under this section and
Sec. 431.507(a), the manufacturer may make a request that DCE test an
addi tional nunber of units of the basic nodel (not to exceed six) at
t he manufacturer's expense. Testing under this paragraph nmust be
conducted in accordance with the applicable test procedure specified in
this part,
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par agraphs (a)(5), (b), (d) and (e) of this section, and Sec.
431.507(a) (6) (ii).

(2) The Departnent will advise the manufacturer of the nethod for
selecting the additional units for testing, the date and tine at which
testing is to begin, the date by which testing is schedul ed to be
conpl eted, and the facility at which the testing will occur.

(3) The manufacturer nust cease distribution of the basic nodel
bei ng tested under the provisions of this paragraph fromthe tinme the
manuf acturer elects to exercise the option provided in this paragraph
until the Departnent determ nes that the basic nodel is in conpliance.
The DCE may seek civil penalties for all units distributed during such
peri od.

(4) If the additional testing results in a determ nation of
conpliance, the Departnent will issue a notice of allowance to resune
di stribution.

7. Section 431.507 is revised to read as foll ows:

Sec. 431.507 Enforcenent for performance standard and design
standard; conpliance determ nati on procedure.

(a) The Departnent will determ ne conpliance with performance
standards for comrercial HVAC and WH products as foll ows:

(1) After it has determ ned the sanple size, the Departnent wl|
nmeasure the energy performance for each unit in accordance with the
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foll ow ng table:

Nunmber of

Sanpl e si ze tests for

each unit
. 1
L 1
2 i 2
L 4

(2) Conpute the nean of the neasured energy performance
(x1) for all tests as follows:
[GRAPHIC] [TIFF OM TTED] TP28AP06. 001

where xi is the measured energy efficiency or consunption
fromtest i, and nl is the total nunber of tests.

(3) Compute the standard deviation (sl1l) of the nmeasured
energy performance fromthe nl tests as foll ows:
[GRAPHIC] [TIFF OM TTED] TP28AP06. 002

(4) Conpute the standard error (sxl1l) of the neasured
energy performance fromthe nl tests as foll ows:
[GRAPHIC] [TIFF OM TTED] TP28AP06. 003

(5)(i) For an energy efficiency standard, conpute the | ower control
limt (LCL1) according to:
[GRAPHIC] [TIFF OM TTED] TP28AP06. 004

(i1) For an energy use standard, conpute the upper control limt
(UCL1) according to:
[GRAPHIC] [TIFF OM TTED] TP28AP06. 005

where EPS is the energy performance standard and t is a statistic based
on a 97.5-percent, one-sided confidence limt and a sanple size of
nl.

(6)(i) Conpare the sanple nean to the control limt. The basic
nodel is in conpliance, and testing is at an end, if, for an energy
efficiency standard, the sanple nean is equal to or greater than the

| ower control limt or, for an energy consunption standard, the sanple
nmean i s equal to or less than the upper control limt. If, for an
energy efficiency standard, the sanple nean is | ess than the | ower
control limt or, for an energy consunption standard, the sanple nean
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IS greater than the upper control |limt, conpliance has not been
denonstrated. Unl ess the manufacturer requests manufacturer-option
testing, and provides the additional units for such testing, the basic
nodel is in nonconpliance and the testing is at an end.

(ii) If the manufacturer does request additional testing, and
provi des the necessary additional units, DOE will test each of these
additional units the same nunber of times as it tested each unit when
It determ ned conpliance had not been denonstrated. The DOE will then
conpute a conbi ned sanpl e nmean, standard deviati on and standard error
as described above in this section. (The " “conbined sanple'' refers to
the units DCE initially tested plus the additional units DCE has tested
at the manufacturer's request.) The DOE wi || determ ne conpliance or
nonconpl i ance fromthe nean and the new | ower or upper control limt of
t he conbi ned sanple. If, for an energy efficiency standard, the
conmbi ned sanple nean is equal to or greater than the new | ower control
limt or, for an energy consunption standard, the sanple nean is equal
to or less than the upper control limt, the basic nodel is in
conpliance, and testing is at an end. If the conbined sanpl e nean does
not satisfy whichever of these two conditions is applicable, the basic
nodel is in nonconpliance and the testing is at an end.

(b) I'n the case of a design standard for a conmercial HVAC&WH
product, the Departnent can determ ne that a nodel is nonconpliant
after the Departnent has exam ned the underlying design information
fromthe manufacturer and after the manufacturer has had the
opportunity to verify conpliance with the applicabl e design standard.

[ FR Doc. 06-3319 Filed 4-27-06; 8:45 an]
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